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The purpose of this article is to review the main statutory pro- 
visions relating to the administrative procedure under the Canadian 
Immigration Act!* and to relate to them, insofar as possible, a selec- 
tion of cases. This is made difficult by the fact that the bulk of decided 
cases pertains to the Immigration Act, R.S.C. 1927, c. 93, which was 
repealed when the new act came into effect on January Ist, 1953, 
and to the Chinese Immigration Act, R.S.C. 1906, c. 95, repealed in 
1947. The reader is therefore cautioned that the application of cases 
under the old Acts is in most instances merely the opinion of the 
writer. However, it should be noted that the terminology of these 
older cases has been revised particularly in clearly analogous cases 
to conform with the language used in the current statute. Further 
it will be noted that no attempt is made to deal with the socioeconomic 
problems raised by the immigration law. Our concern is solely 
with the procedure under our present immigration law and if this 
article aids any practitioner in unravelling the statutory tangle, the 
writer will be well satisfied. 


* Mr. Kronby is presently in the fourth year at Osgoode Hall Law School. 

la Except where otherwise noted, all references to the Act are to the 
Immigration Act, R.S.C. 1952, c. 42. 

All references to Regulations are to regulations under Order-in-Council, 
P.C. 1954-1351, to be found in S.O.R. 1955, page 1855 ff. 

___1b Anyone wishing to pursue this subject — obtain a most worthwhile 
bibliography from the Department of Citizenship and Immigration; this 
volume, available from the Departmental Library, Ottawa, was published 
in February 1958, and covers the years 1946-1957. 
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Immigration Officers 


The chief administrative official is the Minister of Citizenship 
and Immigration. Immigration officers, for purposes of the Act, are 
persons so appointed in the manner authorized by law, or the chief 
customs officer at a port of entry if no immigration officer is available. 
These officers have the powers of special constables, and may 
administer oaths and take evidence in any matter arising under the 
Act.? 


The Minister, in his capacity as chief administrative official, has 
the right to refuse to disclose information received by the Depart- 
ment.’ It has been held that mandamus proceedings will lie against 
an immigration officer to compel the exercise of his jurisdiction,* but 
such proceedings cannot be used to compel the Minister to consider 
an appeal.5 


Special Inquiry Officers 


Immigration officers in charge are Special Inquiry Officers. They 
have authority to determine whether any person shall be allowed to 
come into Canada, or remain in Canada, or be deported, and for such 
purposes, acting as commissioners, to issue a summons, administer 
oaths, issue commissions to take evidence, engage the service of 
counsel, clerks, stenographers, etc., and to do all other things neces- 
sary to provide a full and proper inquiry.® 


Immigration Appeal Boards 


Immigration Appeal Boards are composed of at least three 
persons nominated by the Minister. The Special Inquiry Officer who 
makes a deportation order appealed from cannot serve on this Board.” 


Duties and Rights of Peace Officers 


It is the duty of every constable and other peace officer in 
Canada, and of every person in immediate charge or control of an 
immigrant station when duly instructed thereto, to execute any 
written warrant or order made under the authority of the Act, or 
the regulations, for the arrest, detention or deportation of any person. 
For the preservation of the peace and in order that arrests may be 
made, officials in charge of immigrant stations are required to admit 
therein constables or other peace officers.® 


2S. a. 

3Re Lew Fun Chaue: Re Low Sui Sing, [1955] O.W.N. 821, 112 C.C.C. 
264, 1955] 31 D.L.R. 513. 

4R. v. Leong Ba Chai, [1954] S.C.R. 10, [1954] 1 D.L.R. 401, affirming 105 

C.C.C. 136, [1953] 2 D.L.R. 766, which affirmed 7 W.W.R. (N.S.) 321, 103 
C.C.C. 350, [1952] 4 D.L.R. 715. 

5 See Border Cities Press Club v. A.-G. Ont., [1954] O.W.N. 663 and R. v. 
The Lords Commissioners of the Treasury (1872), L.R. 7 Q.B. 387, 394. 

6S. 11. re see Part I of the Inquiries Act, R.S.C. 1927, c. 99, and Regula- 
tions, s. 2 and s. 7. 

7S. 12. See also material under the heading “Appeals.” 

8Ss. 13, 14. 
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Arrest and Detention 


The Minister may issue a warrant for the arrest of any person 
respecting whom an examination or inquiry is to be held or a de- 
portation order has been made under the Act. Provision is made for 
the issue of orders of detention, including cases where the person 
concerned is in prison.? Certain classes of persons may be arrested 
without a warrant;!° generally, these include persons entering Can- 
ada by fraud or stealth, or remaining in or returning to Canada after 
a deportation order has been issued.11_ Any person respecting whom 
an inquiry is to be held or a deportation order has been made may be 
detained pending inquiry, appeal or deportation, at an immigrant 
station or other place satisfactory to the Minister.12 But a person 
cannot be held for deportation to any other place than that mentioned 
in the warrant for deportation.1% 


Reports in Special Cases 


The clerk or secretary of a municipality in Canada is required to 
send to the Director of the Immigration Branch of the Department of 
Citizenship and Immigration, or to his deputy, a written report as to 
persons convicted of offences involving disloyalty, persons convicted 
of narcotics offences, or persons otherwise guilty of illegal or criminal 
practices, or of offences under the Act.14 Parliament has not author- 
ized the exercise of this jurisdiction on the complaint of an unknown 
person. The order of the Minister must direct the investigation of the 
facts alleged in the complaint, and the jurisdiction of the Special 
Inquiry Officer as the investigator is limited to investigating the facts 
alleged. The facts must be alleged in such a manner that the person 
concerned will have a reasonable opportunity to know the nature of 
the allegations. The deportation order must state fully the reasons 
for the decision in respect of the allegations, but there is no analogy 
between proceedings under such a complaint and an indictment on a 
criminal charge. The complaint need not set out the precise times and 
places of the alleged offences, and there need be only reasonable proof 
of the allegations.16 Moreover, the deportee can be compelled to 
answer questions put to him.17 


9Ss. 15-18. 

10S, 16. 

11S. 19(e) (vii), (viii), (ix), and (x). 

12S. Ly see also Re Mah Fung; R. v. Mah Fung (1930), 43 B.C.R. 187. 
54 C.C.C. 374 

13 Re Santa Singh, [1924] 3 W.W.R. 164, 34 B.C.R. 190, 42 C.C.C. 346, 
[1924] 3 D.L.R. 1088. 

14S. 19. 

15 Samejima v. [1932] S.C.R. 640, 58 C.C.C. 300, [1932] 4 D.L.R. 246, 
reversing [1932] 3 wwWR 201 (sub nom. Re Samejima), 45 B.C.R. 401, 58 
C.C.C. 250, affirming 57 C.C.C. 395. 

16 Vaaro v. R., [1933] S.C.R. 36, [1933] 1 eg 359, 59 C.C.C. 1, affirming 
(sub nom. Re Worozcyt), 5 M.P.R. 151, 58 C.C.C. 1 

17 Op. cit. ante. 
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Examinations 


Every person, including Canadian citizens and persons with a 
Canadian domicile,1® seeking to come into Canada, must first appear 
before an immigration officer for examination. There is immediate 
admission if nothing appears contrary to the provisions of the Act. 
Provisions are made, where necessary, for a medical examination. A 
rejection order, or an order for deferment of examination, may be 
made if deemed necessary, as for instance if the immigrant is under 
the influence of alcohol or drugs, or is ill.19 


Under the Regulations,?° every person seeking to enter or “land” 
in Canada must be in possession of an unexpired passport issued by 
the country of which that person is a subject or citizen. A travel 
document or certificate of identification may be accepted in lieu of the 
passport in certain cases involving women who have become British 
subjects by reason of marriage to British subjects domiciled in Can- 
ada, and in the case of stateless person and refugees. The passport 
or travel document must carry a Canadian visa, which must indicate 
whether the holder seeks to come to Canada as an immigrant or non- 
immigrant,21 and must bear a medical certificate sufficient to estab- 
lish that the holder does not fall into any of the classes enumerated 
in s. 5(a), (b), (c) or (s) of the Act, (this certificate is not required 
from persons arriving from “white” Commonwealth Countries, France, 
or the United States of America). Neither the possession of a visa nor 
a medical certificate is conclusive in determining admissibility. 


In a recent case, where a person who had arrived in Canada as a 
non-immigrant applied to remain as an immigrant, he was ordered 
deported, since he had neither immigrant visa nor medical certificate, 
both of which are required for admission.?2 This prompted Ferguson 
J. to say that the inquiry took on a Gibertian flavour—indeed, it 
became a farce, in ordering the appellant deported because he did not 


18 “Domicile” for purposes of the Immigration Act, appears to mean resi- 
dence in Canada with intention of making a permanent home there. It should 
not be confused with domicile as that term is used in private international 
law, where, properly speaking, no such status as “Canadian domicile” exists, 
but rather domicile in one of the Provinces. See s. 4. 

See also Re Carmichael, [1942] 2 W.W.R. 84, 57 B.C.R. 316, 77 C.C.C. 281, 
[1942] 3 D.L.R. 519; where a husband returned to Scotland, his wife, who had 
remained in Canada, was ordered deported on the reasoning that since the 
husband had clearly lost his Canadian domicile, his wife must also have lost 
her Canadian domicile. With respect, it appears that the learned Judge con- 
fused the meaning of “domicile” under the Immigration Act, with the mean- 
ing of the word as used in Conflicts of Law. 

19 Ss. 20-22. 

20 Regulations, s. 18. 

21 “Non-immigrant” is defined in s. 7(1) and (2). It includes tourists and 
representatives of foreign businesses. 

22 “Admission” means both “entry” of a non-immigrant, and “landing” 
of an immigrant; see s. 2(a), (f) and (n), and Hx parte Cech, [1958] O.W.N. 
463. 
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have that which he was applying so earnestly to get from persons em- 
powered to give it to him.?% 


Inquiries 


An immigration officer, being put upon inquiry, may cause a 
person to be detained and shall report him to a Special Inquiry 
Officer.24 Persons arriving from the United States of America, or 
from the islands of St. Pierre and Miquelon are either admitted or 
deported immediately; others, if not admitted, may be detained pend- 
ing deportation.2> Where a person is arrested without a warrant, a 
Special Inquiry Officer shall forthwith cause an inquiry to be held.”® 
Inquiries may also be held after a complaint is received pursuant to 
s. 19 of the Act. The inquiry by a Special Inquiry Officer is to be held 
apart from the public, but in the presence of the person concerned 
wherever practical. The accused is entitled to be represented by 
counsel, although there is probably no right to cross-examine on the 
evidence presented.27 Evidence need only be credible or trustworthy 
in the circumstances, and where the person concerned is seeking entry 
into Canada, the burden of proving that he is not prohibited from 
entering rests upon him.?8 After a deportation order is made out, or 
at any time from the moment a person is held for inquiry, there is 
no power in the Court to grant bail.?9 


The decision of the Special Inquiry Officer is to be rendered as 
soon as possible after the inquiry, and in the presence of the person 
concerned wherever practical. The decision is followed by admission 
into Canada, or permission to remain, or by an order for deportation. 
No decision taken here bars a further inquiry under ss. 19 or 25 of 
the Act.2° An inquiry may be reopened by a Special Inquiry Officer, 
or by order of the Minister, or by majority decision of an Immigration 
Appeal Board in order to hear additional evidence, and a Special In- 
quiry Officer, on hearing such additional testimony may confirm, re- 
verse or amend the previous decision.*4 








_ 23 Ex parte Mannira, [1958] O.W.N. 461. See also Ex parte Shapiro, 1958, 
High Court of Justice for Ontario (unreported). In the Mannira Case it was 
argued by the Department that there were many persons in foreign lands 
waiting to enter Canada through Canadian representatives in their own 
countries, and that it would be unsportsmanlike for some persons to enter 
Canada, and then apply for admission as permanent residents. See also Re 
Vojen Cech (1956), 114 C.C.C. 323, 2 D.L.R. 2nd 607, [1958] O.W.N. 463 (sub. 
— gove Cech). But c.f. Ex parte Mannira, [1959] O.W.N. 109 (C.A.). 


25S, 24. 

26S. 25. 

27 See generally, Local Gov’t. Bd. v. Arlidge, [1915] A.C. 120; Board of 
Education v. Rice, [1911] A.C. 179; Wibon v. Esquimalt,, [1922] 1 A.C. 202; 
Re General Accident Assurance Co. (1926), 58 O.L.R. 470; and Re Toronto 
Newspaper Guild & Globe Printing Co., [1953] 2 S.C.R. 18. 

28 Ss. 26-27. 

29 R. v. Alamazoff, [1919] 3 W.W.R. 281, 30 Man. R. 143, 31 C.C.C. 335, 47 
D.L.R. 533; R. v. Coleman, [1935] 3 W.W.R. 161, 43 Man. R. 380, 64 C.C.C. 251, 
[1935] 4 D.L.R. 444. yee oral notice of the proceedings need be given; 
Re Naumiec, [1932] 3 W.W.R. 693, 40 Man. R. 622. 

30S. 28. 
31S. 29. 
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Appeals 


No appeal may be takeri from a deportation order respecting any 
person who is ordered to be deported due to medical reasons, under 
s. 5(a), (b), (c) or (s), or if the person is convicted under s. 4(1) (a), 
(d), (e) or (f) of the Opium and Narcotic Drug Act, R.S.C, 1929, c. 
49.82 Neither does an appeal lie if a person is ordered deported under 
s. 7(5), which refers to non-immigrants losing their status as being, 
in the opinion of the Minister, persons described in s. 19(1) (a), (b), 
(c), (d) or (e),®° nor if a person’s entry permit is cancelled and a 
deportation order follows.*4 In all other cases an appeal may be taken 
if the appellant forthwith serves a notice of appeal upon an immigra- 
tion officer or upon the person who serves the deportation order.*5 
An Appeal is dealt with by the Minister unless he directs that an 
Immigration Appeal Board hear it. There is a full power of review 
on appeal, and matters of both law and fact may be considered. The 
Minister may review the decision of an Immigration Appeal Board, 
and in either case, the Minister’s decision is final.%¢ 


There is no analogy between what is called an “appeal” under 
the Act, and what is known as an appeal to a Court of Appeal in a civil 
or criminal action. An appeal from a decision under the Immigration 
Act differs jurisdictionally and procedurally in that: (a) it must be 
served forthwith after the deportation order; (b) it requires no 
grounds of appeal to be stated; one just says “I appeal’: (c) no time 
or place is fixed for the hearing; (d) there is no statutory right in 
the “appellant” to produce evidence to show he was deprived of a 
fair hearing; (f) the “appeallant” lacks the safeguards contained in 
an appeal in open Court. The “appeal” need only be a documentary 
review of the proceedings by the Minister, performed in private and 
as part of his diverse duties. Any sort of representation might be 
made to the Minister concerning the case. In short, the “appeal’’ is 
only the exercise of an executive or political act (in its highest sense) 
by the official who occupies the Cabinet post to which departmental 
matters must be referred finally for review or decision.37 


Immigration Appeal Boards were established in June, 1954, at 
Ottawa and Halifax, and in June, 1955, at Toronto and Quebec, and 
are functioning at present. Since March 1st, 1956, a person wishing 
to appeal from a deportation order may state in his notice whether he 
wishes it heard by a new four-man Board, or by the Minister. In the 
former case, the Board’s decision will be treated as final; in the latter 


32S. 30. 

33 The writer would rather not detail the descriptions of these persons, 
space limitations being what they are. It should be noted that in the pro- 
visions relating to appeals, the Immigration Act reaches a labyrinthine peak. 

34S. 8(4). 

35S. 31(1). 

36 Ss. 31(2), (3) and (4). But see also material under heading “Deporta- 
tion”, particularly with reference to s. 39. 

37 Re Spalding (1955), 22 C.R. 138, 16 W.W.R. (N.S.) 157, 112 C.C.C. 96, 
[1955] 5 D.L.R. 374 (sub nom. R. v. Spalding) (B.C.C.A.). 
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case, the Minister may nonetheless refer the case to the Board, and 
the decision will be subject to Ministerial review.®® 


Regulations 


The Governor in Council has wide power to make regulations 
under S. 49 and S. 61 of the Act, but he must not delegate his power 
to any other person or body.39 A person whose admission is valid 
under the Statute and Regulations as they exist at the date of admis- 
sion may not be deported under a latter Regulation, the effect of which 
is to prohibit the admission of future immigrants of a class in which 
the person is now a member.’ In short, the effect of Regulations is 
not retroactive.“ 


Deportation*? 


Except in the case of a person who is returned to the place whence 
he came to Canada pending the decision on his appeal, an appeal 
against a deportation order stays the execution of the order pending 
decision thereon. A person against whom a deportation order issues 
shall be deported to the place whence he came to Canada, or to the 
country of which he is a national, and such person cannot re-enter 
Canada without the consent of the Minister.** 


The law applicable in deportation proceedings is as of the time 
the alien was admitted to Canada.*4 The reasons for deportation 
should be clearly stated in the order; mere reference to a section 
number of the Act is insufficient.45 But if the order is defective in 
form, another order may be substituted for it to correct the defect.*® 


By S. 33(2) of the Act, no deportation order becomes invalid on 
the ground of any lapse of time between its making and its execution. 
The previous Act, in S. 42(3) required deportation “forthwith”. The 
several cases which resulted in lapse of deportation orders because of 


38 Corbett, Canada’s Immigration Policy (1957), at pp. 78-83, 86-88. A 
bitterly critical evaluation of the appeal gprocedure can be found in the 
Toronto “Telegram” for Feb. 2nd. 1959, at 

39 Re Behari Lal (1908), 8 W.L.R. 129, 3 3 ‘CR. 415. 

40 Re Legge, [1952] O.R. 722, 103 C.C.C. 299, [1952] 4 D.L.R. 673. 

41 See also In Re Kahim (No. 2) (1911), 1 W.W.R. 114, 19 W.L.R. 440, 16 
B.C.R. 471, affirmed on appeal 2 W.W.R. 580, 21 W.L.R. 536, 17 B.C.R. 276, 19 
C.C.C. 394, (1912). 

42 A concise, ae rather dated, report of deportation procedure can 
be found in Finkleman J., “Deportation in Canada’, contained in MacKenzie, 
“The Legal Status of Aliens in Pacific Countries,” (1937). 

An exhaustive survey is Cameron, J.D. “History of Canadian Immigration 
meee ~ ae Ph.D. thesis. Univ. of Tor. 1942. 

44 S Re ahi, ante footnote 41. 

45 Re Hindus and Immigration Act (1913), 5 W.W.R. 686, 26 W.L.R. 319 
(sub nom. Re Narain Singh), 18 B.C.R. 506 ( sub nom. Re Thirty-nine Hindus), 
15 D.L.R. 189. The same rule was applied where a deportation order failed to 
state pro a the reasons for rejection; R. v. Lantalum; Ex parte Offman 
—: .R. 448, 35 C.C.C. 295, 62 D.L.R. 223 (C.A.). See also Samejima 

ante, ‘tate 15. 

Pash v. Smith; ex pense Frattura, 13 M.P.R. 383, 71 C.C.C. 315, [1939] 2 
D.L.R. 39. Samejima v. R [1932] S.C.R. 640, 58 C.C.C. 300, [1932] 4 D.L.R. 
246, reversing [19322] 3 W.W.R. 201 (sub nom Re Samejima), 45 B.C.R. 401, 
58 C.C.C. 250, affirming 57 C.C.C. 395. 
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delay in execution (in one case, five years) can now be safely dis- 
regarded. 


A person cannot be held for deportation to any place other than 
that mentioned in the warrant for deportation.*” 


A person arrested and detained with a view to his deportation is 
not committed for any crime within the meaning of the Habeas Corpus 
Act (in Ontario, R.S.O. 1950, c. 163), so as to enable a Court to admit 
him to bail, nor have the Courts any jurisdiction at common law to 
grant bail in such circumstances,* nor is bail available after an appeal 
is dismissed by the Minister.*® 


Judicial Review 

S. 39 of the Act provides, ‘“‘No court and no judge or officer there- 
of has jurisdiction to review, quash, reverse, restrain or otherwise 
interfere with any proceeding, decision or order which the Minister, 
Deputy Minister, Director, Immigration Appeal Board, Special In- 
quiry Officer or immigration officer had made or given under the 
authority and in accordance with the provisions of this Act relating 
to the detention or deportation of any person, upon any ground what- 
soever, unless such person is a Canadian citizen or has Canadian 
domicile.” (The previous Act contained a similar provision, in S. 23.) 


This privative clause applies only where the order is made under 
the authority and according to the provisions of the Act. Where an 
officer acts without jurisdiction, or where the order does not show on 
its face that he had jurisdiction, it cannot be said to be made in accord- 
ance with the provisions of the Act, and the Court has power to review 
it.5° Thus, where the 1910 Act dealt with persons of “Asiatic race”, 
and the appellant was affected by an Order-in-Council regulating 
persons of “Asiatic origin” (which could include persons born in 
Asiatic countries of British parents) it was held that the Order-in- 
Council was ultra vires, and that proceedings thereunder were in ex- 
cess of the powers conferred by Parliament, i.e. not in accordance 
with the Act, and that the proceedings were therefore open to judicial 
review.*! Precisely the same result was reached in a recent case, on 
the grounds of an improper delegation of power to make regulations 
from the Governor in Council to Special Inquiry Officers and immigra- 
tion officers.52 


However, if the person concerned is not a Canadian citizen, or 
does not have a Canadian domicile, and provided that the proceedings 


47 Re Santa Singh, ante footnote 13. 
48 R. v. Alamazoff, ante footnote 29; R. v. Coleman, ante footnote 29. 

49 Nemec v. Langlais (1932), 53 Que. K.B. 190 (C.A.). 

50 Re Walsh, Collier and Filsell (1913), 13 E.L.R. 132, 22 C.C.C. 60, 13 
D.L.R. 288 (N.S.); R. v. Barnstead; Ex Parte Hianson; Ex parte Moller; 
(1920), 35 C.C.C. 179, 55 D.L.R. 287 (N.S.), wherein it was also held that habeas 
Corpus and certiorari will be even after an appeal to the Minister. 

1 Re Hindus and Immigration Act, ante footnote 45. 

52 A.-G. Canada v. Brent, [1956] S.C.R. 318, 114 C.C.C. 296, 2 D.L.R. (2d) 
503, affirming [1955] O.R. 480, 111 C.C.C. 323, [1955] 3 D.L.R. 587, which 
varied [1954] O.R. 706, 109 C.C.C. 258, [1955] 1 D.L.R. 693. 
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taken are within the jurisdiction of the official involved, there can 
be no review.53 The result is that the only way to determine if you 
are entitled to a judicial appeal is to try for it—and if entitled you 
will get it, notwithstanding the privative clause. 


But it is clearly established that if jurisdiction be well founded, 
the effect of S. 39 is to bar a review of the evidence by which the 
official came to his decision,®** even if that evidence would be insuffici- 
ent to convince the Court if it were in the position of the immigration 
official>5—indeed, even if the Court considers the conclusion wrong. 
However a denial of natural justice may be interpreted as a failure of 
jurisdiction sufficient to open proceedings to judicial review.5’ This 
principle has been applied in other fields of administrative law,** the 
rationale being that since the principles of natural justice must be 
observed (whether expressly required by the statute or not) in all 
proceedings under the statute, a denial of natural justice therefore 
constitutes a failure (or excess) of jurisdiction, and thus opens the 
proceedings to judicial review; proceedings which violate the principles 
of natural justice implicitly cannot be “had, made or given in accord- 
ance with the provisions” of the statute, and review is not barred by 
privative legislation. 


The proceedings being open to judicial review, the remedy most 
often required will be a writ of habeas corpus in order to release a 
deportee from detention,®® with or without certiorari in aid to quash 
the deportation order. Certiorari alone will usually suffice if there is 
no problem of detention, and a motion for this remedy may be brought 
even if an appeal has been launched and has not yet been decided.®° On 
the special and peculiar facts of one case,®1 mandamus was directed 
to compel an immigration officer to consider an application for admis- 
sion, but this is unlikely to be encountered in general practice. 


53 Re Gottesman (1918), 41 O.L.R. 647, 29 C.C.C. 439; R. v. Schoppelrei, 
{1919] 3 W.W.R. 322, 30 Man. R. 187, 31 C.C.C, 255 (C.A.); Langlais v. Srb 
(1932), 52 Que. K.B. 282, reversing 37 R. de Jur. 392. 

54 Ikezova v. C.P.R. (1907), 12 B.C.R. 454 (C.A.); Re Immigration Act and 
Wong Shee, [1922] 2 W.W.R. 156, 31 B.C.R. 145, (sub nom. Re Wong Shee), 
37 C.C.C. 371, 66 D.L.R. 485, zeveneng 30 B.C.R. 70, 36 C.C.C. 405, 59 D.L.R. 
626 (C.A.); Ex parte Narine-Singh, [1954] O.R. 784, 109 C.C.C. 359, affirmed 
(sub nom. Narine-Singh v. A.-G. Canada), [1955] S.C.R. 395, 111 C.C.C. 321. 

55 Re Robinson, [1948] O.R. 487, 92 C.C.C. 91. 

56 Yershemsky v. Moguin, 45 Que. K.B. 166. 

57 Re Immigration Act and Munshi Singh (1914), 6 W.W.R. 1347, 29 
W.L.R. 45, 20 B.C.R. 243 (C.A.); Re McKaig (1954), 108 C.C.C. 268 (B.C.). 

58 See for example Toronto Newspaper Guild v. Globe Printing Co., ante, 
and cases cited therein. Space prohibits a discussion of the meaning of 
“natural justice’ but see Griffith and Street, “Principles of Administrative 
Law” (2nd Ed. 1957), pp. 155-160. 

59 A score of cases establish the appropriateness of this remedy. 

60 Re Spalding, ante footnote 37. 

61 Re v. Leong Ba Chai, [1954] S.C.R. 10. 











Evicting The Overholding Tenant 


in Theory and Practice 


WILLIAM O. FRANCIS * 





The purpose of this article is to discuss the various devices where- 
by an overholding tenant may be removed from demised premises. 
References to everyday practice are, of necessity, predicted upon a 
rather restricted survey and what follows must be read with that in 
mind. Nonetheless, it is hoped that the content of this article will 
prove helpful to the reader and perhaps provide a better perspective 
in regard to the dispossession of the overholding tenant. 


The term “eviction” in its legal sense means an act of the land- 
lord: done in relation to the land demised, during the continuance of 
the tenancy, sufficient to discharge the tenant from his obligation to 
pay rent, but it does not necessarily involve a termination of the 
tenancy”. Hence “eviction” is a misnomer when, as is common, it is 
used to signify the removal of an overholding tenant. In a non- 
technical sense, however, it accurately describes his dispossession and 
for this reason is employed in the title of this article. 


An overholding tenant is one who continues in occupation with- 
out the consent of the landlord, after his right of tenure has been 
determined through the effluxion of time, the giving of notice to quit, 
or by a demand for possession. Whether a tenant can be said to be 
overholding depends upon the type of tenancy under which he holds 
and upon the requirements for notice”@. 


Three legal remedies are open to the landlord who wishes to rid 
his property of an overholding tenant. First, he may resort to 
physical force, a course to be discouraged for obvious reasons. Next, 
he may avail himself of the summary procedure set out in the Land- 
lord and Tenant Act’. Finally, he may commence an action for the 
recovery of land, with or without a claim for mesne profits and other 
relief*. Let us consider each of these alternatives separately. 


ae Francis is presently enrolled in the third year at Osgoode Hall Law 
ool. 

1 Williams, Landlord and Tenant, 3rd ed., p. 183. 

2 Ibid., at p. 454. 

2a Ibid., ch. 24, p. 112 ff; article 124, p. 537; article 125, p. 537; Landlord 
and Tenant. Act, R.S.O. 1950, c. 207, s. 48(1); 

Sidebotham v. Holland (1895), 1 Q.B. 378; Williams, ante footnote 1; 

Article 122 p. 533 ff; Article 123, p. 573; Article 25, p. 121. 

3R.S.0. 1950, c. 199, Part III; for a comprehensive review of the cases 
dealing with Part II see Williams, ante, p. 596. 

4 Ontario Rules of Practice, Rule 33(1) (f). 
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(I) Use of Physical Force 


The least desirable method of removing the overholding tenant 
is to eject him by physical force. “Forcible entry . . ., upon a person 
wrongfully in possession by a person entitled to possession is, although 
a criminal offence,5 no civil injury for which the wrongdoer so 
ejected has any remedy. He can neither sue in ejectment for the 
recovery of land, nor in trespass for damages.” Further, Hemmings 
v. Stoke Poges Golf Club’ has established that where in the course of 
a forcible entry an assault is committed upon the occupier, or damage 
is done to chattels upon the premises,’ no action will lie against the 
landlord. The landlord attempting to effect an entry, however, may 
use only that degree of force which is necessary or justifiable (i.e., 
reasonable) at common law.? 


It is almost impossible to anticipate what degree of force used in 
an entry will be considered “reasonable” by the courts. Further, it is 
not difficult to envisage situations involving the use of force which 
would give rise to actions for false imprisonment, assault and the like. 
At all events, the landlord resorting to this method would expose 
himself to criminal prosecution under section 73(1) of the Criminal 
Code. Thus the forcible removal of the tenant is not recommended. 


(II) Summary Procedure under the Act 


The Landlord and Tenant Act provides an expeditious means 
whereby the landlord may recover possession from an overholding 
tenant, but it does not help him to recover mesne profits or arrears of 
rent (a point considered below.)?° It is important to note that this 
summary procedure is available only to a landlord or someone in the 
character of a landlord", as defined by the Act, against an occupant 


5 See Canadian Criminal Code, 1953-54, 2-3 Elizabeth II, ss. 73, 74: 

S. 73(1) “A pus commits forcible entry when he enters real property 
that is in actual and ery possession of another, in a manner that is 
likely to cause a breach of the peace or reasonable apprehension of a breach 
of the peace, whether or not he is entitled to enter.” 

6 Salmond, The Law of Torts, 11th ed., p. 217; see also Halsbury’s Laws 
of England, 3rd ed., vol. 23, p. 705; Prosser, The Law of Torts, 2nd ed., p. 102; 
Pollen v. Brewer (1959), 7 CB. (N.S.) ath featsiaaied v. Reed (1850), "11 Q.B. 
904; Beddall v. Maitland (1881), 17 Ch. D. 1 

7 [1920] 1 K.B. 720. 

8 Ibid., at p. 733. 

9Salmond, The Law of Torts, 11th ed., p. 376; Halsbury’s Laws of Eng- 
jont one footnote 6 at p. 706; Clifton Securities Ltd. v. Huntley, [1948] 2 All 


10 Allan v. Rogers (1855), 13 U.C.Q.B. 166; Bell, Landlord and Tenant 
(1904), at p. 360. 

11 Landlord and Tenant Act, R.S8.O. 1950, c. 207, s. 1(b): 

“Landlord includes, lessor, owner, the person giving or permitting occupa- 
tion of the premises in question and his heirs, assigns and legal representa- 
pet ns § in Part III includes the person entitled to the possession of the 
premises”; 

“Landlord” does not include a person claiming under a paper title against 


a rson claiming title by lengt ¢ tee Re Mitchell and Fraser 
(1917), 40 O.L.R. 389, at p. 391, per Me hCJ 
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of the land in the character of a tenant.12 A mortgagee relying on 
the attornment clause in a mortgage cannot employ Part III of the 
Act to turn out his mortgagor.48 “It is enough to say that the right 
of a mortgagor to remain in possession of the mortgaged premises is 
not in my view ‘a right of occupancy’ within this statute.”24 “The 
statute is appropriate when applied to a simple case of landlord and 
tenant, but inappropriate when it is sought to apply it to the case of 
mortgagor and mortgagee in that it deprives the mortgagor of the 
paternal care exercised by the Court of Equity over one of its favourite 
children . . .”.45 Nor can the Act be used to dispossess a mere tres- 
passer!® or an occupant claiming title through adverse possession.1? 
Further “In order that a case may be brought within the act there 
must be a demise or an agreement!® under which the tenant is per- 
mitted to occupy the land and this permission must be one which will 
either determine by a notice pursuant to a term of the agreement or 
by some other act whereby a tenancy or right of occupancy may be 
determined.” Clearly, therefore, the Act could be used to remove a 
licencee whose licence has been revoked or in some way terminated.1% 


Turning now to the particular provisions of the Act: section 
75(1) provides that where a tenant’s right of occupation has been 
determined, and he wrongfully refuses or neglects to give up pos- 
session, the landlord may apply upon affidavit? to a Judge of the 
County Court of the County in which the land is situate. By sub- 
section two, the Judge is to appoint a time?! and place at which he will 


12 Landlord and Tenant Act, ante s. 1(d): “Tenant includes lessee, oc- 
cupant, sub-tenant, under tenant, and his and their heirs assigns and legal 
representatives”; Re Mitchell and Fraser (1917), 40 O.L.R. 389, at p. 391, per 
Meredith C.J.C.P.; Courville v. Petty, [1948] 2 D.L.R. 430 (O.C.A.); In Re 
Snure and Davis (1902), 4 O.L.R. 82. 

13 Re Premier Trust Co. and Haxwell, [1937] O.R. 497; Re Mitchell and 
Fraser, ante. 

14 Altbaum v. Northover, [1949] O.W.N. 415, (C.A.); Re Mitchell and 
Fraser, ante footnote 12 at p. 393, per Middleton J. 

15Re Premier Trust Co. and Haxwell, [1937] O.R. 497, at p. 398, per 
Middleton J.A. 

16 Manitoba Farm Loans Association v. Zalundek, [1933] 3 D.L.R. 128; 
Courville v. Pretty, [1948] 2 D.L.R. 430. 

17 Re Mitchell and Fraser, ante footnote 12, 

18 See Landlord and Tenant Act, ante s. 75. 

19 Re Mitchell and Fraser, ante footnote 12 at P. 392, per Middleton J.; it 
is important to note that the provisions of Part III of the Act also may be 
used to dispossess a tenant for a breach of covenant giving rise to forfeiture. 

19a Reliance Petroleum Limited v. Rosenbloom, [1953] O.W.N. 115 (Co. 
Ct.) contra; It is respectfully submitted that the County Court Judge erred 
in refusing to hear an application under Part III of the Act because the matter 
concerned a license (a right of user) and not a tenancy. It is clear by section 
1(b)(d) that the Act (and therefore Part III proceedings), is intended to 
encompass something more than the coventional landlord and tenant rela- 
tionship. A landlord is one “permitting occupation” and a tenant is inter 
alia an “occupant”. The court failed to determine whether the parties 
were landlord and tenant within the meaning of the Act as it should have 
done; and see generally Cobb v. Lane, [1952] 1 All E.R. 1199—Exclusive pos- 
session is consistent with a mere license. 

20 Section 75 indicates that the landlord is required to make out a 
prima facie case before he obtains an appointment: Re Rousseau and Leclair 
(1920), 18 O.W.N. 340, per Ferguson J.A. 

21 The clerk of the Court may sign the appointment; United Cigar Stores 
v. Freeman, [1948] O.W.N. 738 (C.A.). 
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inquire and determine whether the holder is a tenant, whether his 
rights as a tenant have ceased, and whether he is wrongfully with- 
holding possession from the landlord.?2 No colour of right set up by 
the tenant justifies the judge in declining to exercise this statutory 
duty. This is so even though the judge considers it a case which 
might better be disposed of in a substantive action and not sum- 
marily.?4 


Section 75(3) stipulates that notice in writing of the time and 
place appointed, together with the principal facts alleged by the 
complainant?®, shall be served upon the tenant?’ or left at his place 
of abode at least three days”® before the day so appointed, and that 
to such notice there shall be annexed a copy of the judge’s appoint- 
ment, the affidavit on which the appointment was obtained, and the 
documents to be used upon the application. The law relating to ir- 
regularities?® in the notice is found in part in section 77. Section 
77(1) permits the judge, in default of the tenant’s appearance at the 
time and place appointed, to order the issuance of a writ of possession 
if he determines the continuing tenure to be wrongful. Sub-section 
two provides that if the tenant appears the Judge shall hear the 
matter in a summary manner and if it appears that the tenant wrong- 
fully holds he may order the issue of the writ. It has been held that 
“the procedure that is provided by Section 75 is procedure for the 
purpose of informing the tenant of proceedings that are being taken 
against him, and that without that procedure, proceedings may not 
be taken in his absence, but where, on being informed of the proceed- 
ings, he appears, then, notwithstanding that he may object to the 
regularity of the procedure by which he was informed, his appearance 
nevertheless gives the judge jurisdiction to act under section 77(2) 
and to proceed with the enquiry.’*! An astute tenant wrongfully 


22 Humans v. Doyan, [1945] 2 D.L.R. 312 at p. 134, per Roach J.A. 

23 Re Dickson & Co. and Graham (1912), 27 O.L.R. 239, [1912] 8 D.L.R. 
928, at p. 930, per Riddell J. 

24 Ibid., at p. 931. 

25On the ere of onus of proof of service, see Re Rousseau and 
Leclair (1920), 18 O.W.N. 340. 

26 The landlord has the onus of proving that the person complained 
against was his tenant for a term or period that has been determined, and 
the landlord must prove his own right to possession and the continued wrong- 
ful possession of the tenant: International Association of Hairdressers Ltd. v. 
Glasgow, [1957] 9 D.L.R. 2d 615. 

27 For proper style of cause see Landlord and Tenant Act, ante s. 76. 

28 The three days notice uired by s. 75(3) may include Sundays and 
holidays: Re Gow and Dower, [1935] O.R. 397. 

29 See also Landlord and Tenant Act, ante s. 78: “The Judge shall have 
the same power to amend or excuse irregularities in the procedings as he 
would have in an action.” 

30 Where the applicant accepts rent (which could by implication create a 
new tenancy) subsequent to the order to issue a writ of possession, that 
acceptance does not disturb the order: Shell Oil Co. of Canada Ltd. v. Park, 
[1950] O.W.N. 433. 

31 Burns v. Hodgson, [1945] O.R. 876 at p. 881, McRuer J. A.; Rew. v. 
Isebell, 63 O.L.R. 384; See also Kettle v. Jacks, [1947] O.W.N. 141 (C.A.), and 
Humans v. Doyon, [1945] 2 D.L.R. 312: In both cases there is a — 
that if the irregularity were cited before the County Court Judge at the time 
of the hearing, rather than on the appeal, then the County Court Judge could 
declare the proceedings irregular. 
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overholding would not be ill-advised, where he observes a failure to 
comply with sub-section three, to neglect to appear at the time and 
place appointed and thereby render all proceedings taken under section 
77 (1) of Part II of the Act a nullity. The burden of proving that 
notice has been properly effected rests with the applicant.®? 

It is to be noted that the provisions of section 77 authorizing the 
issuance of a writ of possession are permissive rather than mandatory 
and therefore confer a discretion upon the judge. In Manitoba it 
has been held that the judge ought not to order the issue of the writ 
where it can be seen that issues beyond the usual County Court jur- 
isdiction are involved. In Ontario, however, there is substantial 
authority which denies the County Court Judge any discretion in such 
situations. He is compelled to decide the issues before him; and it is 
for the Court of Appeal only to decide if these issues are too compli- 
cated to be determined under a summary procedure.®> Should the 
Court of Appeal so decide, the order for the writ of possession would 
be set aside and the applicant left to proceed by an action for pos- 
session.36 

There may be instances where identical issues are raised before 
a County Court in an application under Part III of the Act and before 
a higher Court in an action for the recovery of land. This poses the 
problem of whether proceedings in the County Court ought not to be 
stayed. In Feltenstein v. Gould?" it was held that “ ... an order for 
prohibition should not issue unless the tribunal against which it is 
sought has usurped a jurisdiction with which it is not legally vested, 
.. .”38 or is not keeping within the jurisdiction under which it pur- 
ports to act. And the mere fact that the same issues are pending in 
another Court is no ground for prohibiting the County Court Judge 
from determining the application before him.*® 


An appeal from the order of a County Court Judge in overholding 
tenant proceedings, however, would work a stay of execution and 
prevent the sheriff from acting upon the writ of possession.*® 


Section 79 permits an appeal to the Court of Appeal. If the 
Court of Appeal is of the opinion that the case iis not one to be tried 
by summary procedure,*! it may discharge the order of the County 


32 Re Rousseau and Leclair (1920), 18 O.W.N. 340. 

33 The Manitoba Landlord and Tenant Act, R.S.M. 1954, c. 136, s. 70 ff, is 
essentially identical with Part III of the Ontario Act. 

34 Manitoba Farm Loans Association v. Zalundek, [1933] 3 D.L.R., 128 
at p. 134, per Robson J.A. 

35 Re Dickson & Co. and Graham (1912), 8 D.L.R. 928, at p. 931, per 
Riddell J.: “It is not for the County Court Judge to decide whether the right 
of the tenant should be determined under the Act in question since the 
jurisdiction is vested in the Court of Appeal by s. 79(2)”; Humans v. Doyon, 
ante footnote 31 cites the above case with approval. 

36 Manitoba Farm Loans Association v. Zalundek, ante footnote 34, and 
Section 79(2) of the Ontario Act. 

37 [1947] O.W.N. 314. 

38 Tbid., at p. 1, per Wells J. 

39 Ibid., at p. 3. 

40 Re Borinsky and Borins v. Beer, [1948] O.W.N. 696. 

41 Cases on point are Re Premier Trust Co. and Haxwell, [1937] O.R. 497; 
Manitoba Farm Loans Association v. Zalundek, [1933] 3 D.L.R. 128; In Re 
Magann and Bonner (1897), 28 O.R. 37. 
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Court and direct that the tenant be put back into possession (as re- 
quired) ,42 the applicant being permitted to proceed by action for the 
recovery of land. 


(III) An Action for Recovery of Land 


The third method of dispossessing an overholding tenant is an 
action for the recovery of land with which a claim for mesne profits, 
arrears of rent, double value or other relief may be combined.** This 
is “ ... in fact purely a common law action for ejectment and mesne 
profits. Although before the time of Henry VII an action in which 
damages for disseisin, of which the measure was the mesne profits, 
were awarded, when ejectment in a fictitious form with a nominal 
plaintiff came into use for the recovery of the term, or possession of 
the land, that only was recoverable in it, with nominal damages, but 
not with mesne profits (Goodtitle v. Tombs (1770), 3 Wilson K.B. 
118, 120) which then became the subject of a supplemental but distinct 
action in trespass, in which it was necessary to shew a prior recovery 
of the possession in ejectment. (Alsin v. Parlsin, [1758] 2 Barr 
665).”44 Thus an action for the recovery of land under the Rules 
of Practice is in substance the old common law action of ejectment, the 
principles of which are unimpaired by the Judicature Act despite the 
fact that the procedural rules have been altered.* Mesne profits may 
now be recovered without the plaintiff having first to obtain posses- 
sion.*6 


As noted above, mesne profits constitute damages for trespass, 
and their measure is usually the rent for the period of overholding.*” 
Where, however, the real value of the land for the period in question 
is higher than the rent, mesne profits must be assessed at the higher 
rate.48 The tenant, moreover, is liable for the loss of profits on the 
whole of the premises, though part only are retained.4® The damages 
‘awarded in fact go beyond mesne profits and extend to the actual 


42 See also Judicature Act R.S.O. 1950, c. 190, s. 27(1): “The Court upon 
appeal may give any judgment which ought to have been pronounced and 
may make such further order as may be deemed just.” See also Shell Oil Co. 
of Canada Ltd. v. Park, ante footnote 30, 

43 See Rule 33(1)(f) Ontario Rules of Practice; Canadian Encyclopaedic 
Digest, 2nd ed., vol. 6, Ejectment, p. 386 ff. 

44 Montreuil v. Ontario Asphalt Co. (1922), 63 S.C.R. 401, at p. 438, per 
Anglin J., for the history of the action of ejectment see also Minaker v. 
Minaker, [1949] S.C.R. 397, at p. 400, per Rand J., at Pp. 404 per Kellock J.; 
Newell, A Treatise on the Action of Ejectment, (1892); Vol. 6, C.E.D.; Adams, 
On Ejection, 4th ed., (1846). 

45 Barnier v. Barnier (1892), 23 O.R. 280, per Ferguson J. 

46 Halsbury’s Laws of England, ante p. 561; C.E.D. vol. 6, p. 392; Mont- 
reuil v, Ontario Asphalt Co. ante. 

47 Clifton Securities v. Huntley, [1948] 2 All E.R. 283 at p. 284, per 
Denning J.; Henderson v. Squire (1869), L.R. 4 Q.B. 170; For a complete 
review of the cases see Halsbury’s Laws of England, vol. 23, ante; Mesne 
profits are to be assessed from the date of the writ and not from the date 
a breach of covenant: Elliott v. Boynton, [1923] 1 Ch. 422; (1923), L.Q.R. 


"48 Clifton Securities v. Huntley, ante. 
49 Henderson v. Squire (1869), L.R. 4 Q.B. 170, at p. 173. 
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loss sustained by the landlord.5° Included is the expense of ousting 
third parties, for example sub-tenants.5! 


As already remarked, the procedural rules governing the action 
of ejectment have been changed by the Judicature Act and the Rules 
of Practice. Rule 33(1)(f) of the Rules of Practice provides that 
in actions for the recovery of land®? (with or without a claim for rent 
or mesne profits) the writ of summons may be specially endorsed. This 
endorsement “should be sufficient to shew a cause of action’? and 
substantially in accordance with Form 5 appended to the Rules. 
Rule 41 provides that in default of appearance or in the event that an 
appearance is entered but the defence is confined to part of the land 
only, the plaintiff, notwithstanding that the writ may be endorsed 
with any other claim, may sign judgment against the defendant for 
possession of the land or for the part thereof to which the defence does 
not apply, without prejudice to his right to proceed against any other 
defendant or for any other relief.55 This Rule must be read in con- 
junction with Rule 42 which states that where the defendant fails to 
appear, and the writ is endorsed with a claim for mesne profits, arrears 
of rent, or double value in respect of the premises claimed, or dam- 
ages for breach of contract, or wrong or injury to the premises 
claimed, the plaintiff may sign judgment® against the defendant for 
possession and may proceed as to other claims. 


Some confusion has arisen as to how one “may proceed” in 
regard to “other claims”. In Newcombe v. Scott et al.57 Mr. Justice 
Lebel held that the proper procedure, where the writ was endorsed™® 
with a claim for mesne profits, was for the plaintiff to file and serve 
a statement of claim and in default of defence to note pleadings closed 
and move for judgment. French, however, suggests that the correct 
method is to sign interlocutory judgment with an assessment of dam- 
ages under Rule 38(2) and obtain final judgment under Rule 38(2) 
and (3).59 This procedure seems to have been endorsed by Mr. Justice 


50 Watson v. Lane (1856), 11 Exch. 769, at p. 774; Goodtitle v. Tombs 

(1770), 3 Wils. 118 at > 121. 
Henderson v. Squire, ante; Henderson v. Van Cooten (1922), W.N. 340. 

52 The expression “recovery of land” includes any action for possession: 
Brown ie Brown v. McCrone, [1957] O.W.N. 561; Gledhill v. Hunter (1880), 
14 Ch. D. 492, at p. 499. An action for the recovery of land under this rule 
is not the same kind of action as one under the old rule 460 for the fore- 
closure of a mortgage and the immediate delivery of possession as incident 
thereto: Independent Order of Foresters v. Pegg (1900), 19 P.R. 80. 

53 Morrow v. Morgan (1919), 17 O.W.N. , at p. 290, per Kelly J. 

54 Ibid., and Rule 809. 

55 Rule 41(2): “Where j peGgmont by default is signed but is not signed 
against ¢ all defendants, a writ of possession shall not be issued unless directed 
Vv ad u 
mh 43 provides that in default of appearance the plaintiff shall not 
be entitied to costs unless he files an affidavit showing that at the time of the 
issue of the writ the defendant was in actual adverse possession or obtains an 
order allowing him to sign judgment for his costs as well as for possession of 


nd. 

57 [1949] O.W.N. 312, at p. 314. 

58 The writ was specially indorsed for the recovery of land and mesne 
profits. It was held, inter alia, that a claim for mesne profits was not pro- 
perly the subject of a specially indorsed writ. 

59 French S. C., Practice and Procedure in Ontario, vol. 1, p. 107. 
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Lebel in the earlier case of Mark v. Haines® where he approved the 
following statement of Chief Justice Robertson: “A plaintiff is only 
entitled to note pleadings closed under Rule 121 where there is default 
in delivering a statement of defence in a case where judgment cannot 
be signed’’®! A claim for mesne profits, which, after all, are merely 
damages for a continuing trespass, is surely a claim for pecuniary 
damages within the meaning of Rule 38(2) ,©? and therefore subject to 
interlocutory judgment. The operation of Rule 121 would seem to be 
confined to cases where special relief is sought, such as an injunction. 


Regarding the types of claims mentioned in Rule 42, the writer 
sees no reason why a claim for arrears of rent should not properly be 
the subject of a specially endorsed writ under Rule 33(1) (a). So too, 
a claim for double rent arising out of section 58 of The Landlord and 
Tenant Act is recoverable in the same manner as single rent and 
therefore can be brought within Rule 33(1) (a) or (d). But a claim 
against an overholding tenant for double the yearly value of the land 
is unliquidated and therefore not the subject of a special endorse- 
ment.®8 Damages for breach of contract may or may not be un- 
liquidated depending on the particular fact situation, and a claim for 
wrong or injury to the premises most assuredly is unliquidated. 

It would be wise to serve a statement of claim along with the writ 
of summons where there is a claim for mesne profits or other relief 
so as not to run afoul of Rule 39 which provides that no interlocutory 
judgment shall be signed for default of appearance unless the precise 
cause of action is clearly stated in the endorsement on the writ. 


If the action for recovery of the land is contested, a statement of 
claim must be served and filed. The requisites of this statement will 
be found in the cases referred to in the note below.** The action must 
be brought in the Supreme Court unless the plaintiff can bring himself 
within the jurisdiction of the County Court.© Where the matter comes 
within the latter jurisdiction then the writ may be issued in any 
county.66 Whatever the tribunal, the action must be tried in the 
county in which the land is situate®’ and in a Supreme Court action, 
at the County town. 


Normally the defendant is the tenant who holds the land under 
an oral or written contract. Nevertheless, all persons found in pos- 
session of the land may be made defendants if the plaintiff so 


60 [1945] O.W.N. 715. 

61 McIntosh v. McIntosh, [1942] O.R. 574, at p. 577. 

62 McCurdy v. Aikens, [1945] O.W.N. 79, where pecuniary damages were 
held to mean damages generally. 

63 Magann v. Ferguson, ante, at p- 237, per Meredith J.: “Yearly value 
is unliquidated and to be determined by the proper tribunal; and the statute 
applies a further liability equal to that.” Section 57 of the Landlord and 
Tenant Act, ante, applies only to a tenant for a term of life, lives or years 
and confers the right to double the yearly value. 

64 See Bell, Landlord and Tenant, ante, p. 651 ff; Rule 141; Philips v. 
Philips (1878), 4 Q.B.D. 127; Davis v. James (1884), 26 Ch.D. 778; Jones v. 
Carling (1884), 13 Q.B.D. 262; O’Connor v. O’Hara (1870), 8 Ir. L.R. 249; Lyell 
v. Kennedy (1889), 20 Ch.D. 491; Palmer v. Palmer (1892), 1.Q.B. 319. 

65 County Court Act, R.S.O. 1950, c. 75, s. 20(e). 

66 Kendell v. Ernst (1894), 16 P.R. 167. 

67 County Courts Act, ante, s. 28(2); Rule 245(c). 
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desires.68 Sub-tenants, however, need not be made parties,®? and 
where the plaintiff relies on an equitable right, it may be that the 
owner of the legal estate should be made a party.” One of two joint 
tenants can not maintain an action for possession against a lessee with- 
out joining the other joint tenant.“ If a sub-tenant wishes to defend 
a landlord’s action to recover possession, he may, under Rule 53, de- 
fend without leave by filing an appearance together with an affidavit 
that he is in possession. If, either by action or by summary proceed- 
ings under Part III, a sub-tenant is sued for possession and fails to 
advise his landlord of the proceedings, he shall be liable for all damages 
sustained by the landlord by reason of his failure to so advise.” Once 
obtained,” judgment may be enforced by a writ of possession.7* Of 
itself, however, judgment does not have the effect of interrupting the 
defendant’s possession.*> 


If the plaintiff has obtained judgment both for the recovery of 
land and some other pecuniary relief, he may at his option require 
the issue of one writ or separate writs for the recovery of possession 
and money.” However, an appeal would constitute a stay of 
execution.?7 


(IV) Conclusion 


The initial action against an entrenched tenant is usually a letter 
from the landlord’s solicitor demanding immediate possession. Where 
the overholding tenant is within the provisions of section 57 of the 
Act,”8 the letter should include a warning that double the yearly 
value of the land will be claimed for the period of wrongful tenure. 
These letters, of course, do not always shake the determination of the 
recalcitrant occupant; sometimes they even incite him to further 
obstinancy. Also, the client often is unwilling to permit delay in re- 
sorting to direct legal remedies, in which case the landlord must 
employ one of the three methods already discussed. 


For all too obvious reasons, few, if any solicitors ever advise their 
clients to resort to physical force. As noted, this could result in crim- 
inal charges for forcible entry and civil suits for assault, false im- 
prisonment, and the like. However, it remains true that there may be 
instances where physical force is justified from the practical viewpoint. 


68 Bannerman v. Dewson (1866), 17 U.C.C.P. 257. 

69 Synod of Toronto v. Fisken (1898), 29 O.R. 738. 

70 Cope v. Crichton (1899), 30 O.R. 603, at p. 609. 

71 Tepper v. Abramsky, [1937] O.W.N. 142. 

72 Landlord and Tenant Act, ante, s. 28; and see also s. 34: “A tenant may 
set off against the rent due, a debt due to him by the landlord.” 

73 For form of judgment see Canadian Court Forms (1954) 

(a) in default of appearance Form 171 at p. 579; 

(b) in default of defence in an action for the recovery of land with dam- 
ages to be assessed Form 173 at p. 580. 

74 Rule 540 (Form 114): see also Rule 541; sub-tenants may be put out of 
possession under such a writ although not parties to the action; Synod of 
Toronto v. Fisken (1898), 29 O.R. 738. 

75 Hamilton v. R. (1917), 54 S.C.R. 331. 

76 Rule 542. 

77 Rule 500. 

78 Landlord and Tenant Act, ant: such a demand is required if double 
value is sought under s. 57. See also s. 58 for double rent provisions. 
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Although most solicitors employ the summary procedure of Part 
III of the Act, there are several disadvantages to such a course which 
may not be immediately apparent. Part III is intended simply to 
facilitate the recovery of possession of the premises; it provides no 
other relief.79 The plaintiff, therefore, is unable to recover mesne 
profits, arrears of rent, damages for use and occupation,®® double 
rent or value, etc. on summary application. To do so, he is compelled 
to commence a separate action in the appropriate court. If the ten- 
ant fails to appear, the landlord still must appear and establish his 
right to the land to the satisfaction of the County Court Judge before 
an order for a writ of possession will issue. Further, the burden lies 
upon the landlord to confirm that the requirements of Section 75 as 
to notice to the tenant have been met. Failure to comply with the 
section, as has already been observed, will render the proceedings a 
nullity. There is clearly a great value in using the summary pro- 
cedure where the application is likely to be opposed and the possibility 
of a good defence exists. The costs of a full scale action would patently 
be far more substantial. But even here the Court of Appeal may decide 
that the matter concerns issues beyond normal county court jurisdic- 
tion and set aside an order for a writ of possession. 

If the landlord’s bid to recover possession was made the subject 
of a specially endorsed writ, there could be combined claims for other 
forms of relief, such as arrears of rent, etc. which may themselves be 
properly the subject of a special endorsement. In the event that the 
defendant does not appear, the plaintiff would have judgment for the 
land without further ado on the basis of Rule 41 and within ten days 
from service of the writ of summons (Rule 45).84 Rule 38 would 
enable him to secure interlocutory judgment and an assessment of 
damages for his other pecuniary claims. Should the action be de- 
fended and the prospect of substantial costs arise, then the plaintiff 
would be at liberty to abandon his action and make an application 
under Part III. The mere fact that the same issues are being con- 
sidered in another Court does not destroy the jurisdiction of the 
County Court Judge. At all events, it would be possible to examine 
the defendant on his affidavit of merits and conceivably obtain judg- 
ment by virtue of Rule 57. 

Generally speaking, overholding tenants constitute the financially 
irresponsible element in the community with no modicum of legal 
right to continued possession. The prospects of a defended action are 
for that reason clearly remote. 

In conclusion, it is suggested that the action for recovery of land 
would seem to warrant more attention than it is receiving in this 
particular aspect of the landlord and tenant relationship. However, 
summary proceedings and physical force respectively have their 
tries merits which the facts of the particular situation would call 
into play. 


79 Ashwin v. Lash, [1948] O.W.N. 288 (C.A.) per Robertson C.J.O., at p. 
280; Allan v. Rogers (1855), 13 U.C.Q.B. 166, at p. 167, per Draper J. 

80 For the requisites of this action see Williams, Landlord and Tenant, 
ante, p. 218 ff, and especially p. 222. 

8 Possibly sooner by Rule 62; for costs see Rule 43. 











Civil Liberties and the Canadian Constitution 


GARY MURRAY KEYES * 





For the most part, fundamental freedoms have been adequately 
safeguarded in Canada, but there have been a number of disturbing 
incidents in recent years. The Quebec Padlock Law of 1937, aimed at 
preventing the propogation of Communism, also struck at freedom of 
speech and religion; the Alberta “Press Bill’ of the same year, was 
an attempt on the part of the state to restrict freedom of the press;? 
the threatened deportation of Canadian citizens of Japanese origin in 
1945,3 and arbitrary arrest and interrogation in the espionage in- 
vestigation of 1946, all illustrate that the question of adequate pro- 
tection of civil liberties is not an imaginary problem. Since the 
adoption by the United Nations of the Universal Declaration of Human 
Rights,* there has been a growing conviction that certain civil 
liberties would be better safeguarded by means of a constitutional 
amendment to the British North America Act or by a solemn 
statutory declaration of the federal Parliament. This conviction was 
early exemplified in a speech by John Diefenbaker in the 1947 House 
of Commons Debates in support of a Canadian Charter of Human 
Rights, when he said that: 

“a Bill of Rights . .. would be a declaration delineating the field of 
liberty that must be reserved to the individual against continuing invasion 
on the part of the state.”5 

Now we are contemplating a manifestation of the views expressed 
by Mr. Diefenbaker and many others, namely the federal Bill for the 
Recognition and Protection of Human Rights and Fundamental Free- 
doms. We are asking ourselves just what rights we possess as 
citizens? What do freedom of religion, of the press, of speech, and 
association mean in Canadian law? Have we any guarantee of 
equality before the law? Above all is there any value in trying to 
draw up a Bill of Rights setting out the freedoms and rights we feel 
the constitution should protect? Or is it wiser to let the judiciary 


. ee is presently enrolled in the Third Year of the Osgoode Hall Law 
chool. 

1 See Communistic Propaganda Act, R.S.Q. 1941, c. 52, ss. 3, 12; Switeman 
v. Elbling and A.G. of Quebec, [1957] S.C.R. 265. 

2See Reference re Alberta Statutes, [1938] S.C.R. 100; [1939] A.C. 117. 

3 See Co-Operative Committee on Japanese Candians v. A.G. for Canada, 
[1947] A.C. 87 (P.C.). 

4¥For preliminary drafts and final text see (1948), 26 Can. Bar Rev. 548, 
1106 and (1949), 27 Can. Bar Rev. 203. 

5 Canada, House of Commons Debates: 1947, vol. 4, at p. 3155. 
6 Bill C-60, first reading September 5, 1958; See Appendix “A”’ for full text. 
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Civil Liberties and the Canadian Constitution 


guard our civil liberties as has been the tradition in England for so 
long?? To answer these questions, it will be the burden of the first 
part of this article to define the term “civil liberties”, and determine 
what protection they have been afforded by our written and unwritten 
constitution and concomitant case law. The second part of this paper 
shall deal with the jurisdiction of the proposed Bill of Rights as a 
federal enactment, the meaning in law of some of its salient terms such 
as “due process of law’, and the comparative value of a statutory 
enactment on civil liberties in the light of American and British 
experience. 


Part I—T raditional Safeguards of Our Rights and Liberties 


A. The Meaning of The Term “Civil Liberties” 


A leading writer on Constitutional Law, Professor F. R. Scott, 
has put forth the view that the distinction between freedom and right 
is without any real difference in law.® In his view, there is no 
freedom where there is no right. Freedom of speech involves the 
absence of restraint upon the person enjoying the freedom, but it 
must also involve a legal restraint upon all persons who would interfere 
with that freedom, and these legal restraints come either from. the 
common law or from legislation. 


It is suggested that these statements by Professor Scott are too 
sweeping and only add to the confusion surrounding the interpretation 
of the term “property and civil rights” in head 13 of section 92 of the 
B.N.A. Act. Most writers in the field of jurisprudence distinguish 
between a right and freedom. Indeed, a careful analysis indicates 
that a right exists where there is positive law on the subject, a liberty 
where there is no law against it.9 


A right is a correlative to a duty in another person, while a 
liberty is not. The argument that rights and freedoms are the same 
is usually based on the proposition that every one has a right not to 
be interfered with in the exercise of his liberties. But, in fact, there 
are two essentially different premises involved in this proposition: 
the first means that he does not commit a legal wrong by doing 
so-and-so, and the second means that you commit a legal wrong by 
interfering with my doing so-and-so.1° 


Circumstances arise where there is a liberty to do something 
without a right not to be interfered with in doing it. One of the best 
examples of a liberty or freedom unprotected by a corresponding 


7See McD. Clokie, The Preservation of Civil Liberties (1947), 13, Can. 
J. Eco. Pol. Sci. at 394. 

8 Scott, Dominion Jurisdiction over Human Rights and Fundamental 
Freedoms (1949), 27 Can. Bar Rev. 497. 

9 See generally, Storey v. Graham, [1899] 1 Q.B. at 411 per Channel 
L.J.; Allen v. Flood, [1898] A.C. at ¥- 29 per Cave L.J.; Ho feld, undamental 
Legal ye meee § (1934), PS 0; Pound, Fifty Years of Jurisprudence 
(1937), 50 Harv. Rev. 5: Salmond on Jurisprudence, 10th ed. by G. L. 
Williams (1947), 308, 

10 Williams, The Concept of Legal Liberty (1956), 56 Col. L. Rev. 1129. 
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duty is freedom of speech. No one has a duty to listen tome. The 
only duty might be the duty to gag me but this is part of the law 
of torts. I have no right to be heard. Thus freedom of speech can 
be regarded as the residium after subtracting all the particular duties 
to refrain from sedition and slander, etc. 


There is a dual significance in the jurisprudential distinction 
between a right and freedom. On the one hand, it provides a natural 
law basis for the judicial creation of certain absolute freedoms,” 
“inherent rights of the Canadian citizen’”,2 which are immune from 
abridgment by the provinces of Canada,1* and which include “freedom 
of speech, religion and the inviolability of the person.”14 Indeed, 
certain dicta exhorting an untrammelled publication of news and 
political opinion’® might indicate that civil liberties are forbidden 
powers implicit in the B.N.A. Act and incapable of abridgment by 
either the provinces or the Dominion. On the other hand, the word 
“rights” in civil rights has acquired a very special meaning in Canada 
through its use to describe a particular area of provincial legislative 
power in section 92(13) of the B.N.A. Act. As used there, the term 
is primarily concerned with private law, the legal relationship 
between persons in private life. The rights and liberties under dis- 
cussion here are exclusively in the field of public law, defining 
relationships between government and private persons. 

The distinction between “civil liberties” and “rights” in head 13 
of section 92 is crucial to the discussion in this paper. Too often it 
has been assumed that the hereto usual characterizations of “civil 
liberties” as “Property and Civil Rights” are not open to question, 
and that, therefore, provincial legislation constitutionally can relate 
directly to the individual’s basic freedoms. The reasons for judgment 
given by Rand and Kellock JJ. in the Saumur™* case, however, provide 
solid support for a different, public law, basis of civil liberties. 
Kellock J. in an excellent historical analysis of the origin of the 
term “Property and Civil Rights” concludes that the Quebec Act of 
1774, the Constitutional Act of 1791, the Act of Union of 1840 and 
the Freedom of Worship Act of 1852 were not meant to fall within 
the meaning of the phrase. In his opinion, the British North 


11 Saumur v. The City of Quebec, [1953] 2 S.C.R. 299 at p. 329, per Rand 
J.; and see generally Price, Mr. Justice Rand and The Privileges and Im- 
munities of Canadian Citizens (1958), 16 Fac. of L.R. pp. 25-27. 

12 Reference re Exemption of U.S. Forces from Canadian Criminal Law 
(1943), 80 Can. C.C. at pp. 214-5. 

13 Winner v. S.M.T. (Eastern Ltd.) and A.G. for New Brunswick, [1951] 
4 D.L.R. 529, where Rand J. affirmed “A right or capacity to remain and to 
engage in work in the Province.” 

14 Saumur v. City of Quebec and A.G. of Quebec, [1953] 2 S.C.R. 299 at 
p. 329 where Rand J., said: “Strictly speaking, civil rights arise from positive 
law; but freedom of speech, religion and the nainenigerre of the person are 
original freedoms which are at once the necessary attributes and modes of 
self-expression of human beings and the primary conditions of their com- 
munity life within a legal order”; and see ex judicie writing, I.C. Rand, 
The Right to Knowledge and Its Free Use (1954), Col. L Rev., 67. 

15 Reference re Alberta Statutes, [1938] S.C.R. 100 at pp. 132-134 per 
Cannon J.; and Brewin: (1957), 35 Can. Bar Rev., 234. 

16 Saumur v. City of Quebec, ante at pp. 325-356. 
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America Act itself indicates that the subject matter of religious 
profession is not a matter of provincial legislative jurisdiction within 
any of the heads of section 92.17 Rand J. in the same case recognizes 
that the statutory history of the expression “Property and Civil 
Rights” demonstrates that such matters as “religious belief, duty and 
observances were never intended to be included within the collocation 
of powers.”18 The recent decision in Switezman v. Elbing’® provided 
an opportunity for Kellock J. to reaffirm this distinction between 
“civil liberties” and “rights” of section 92(13).2° Rand J. in the 
same case declares that the Quebec Padlock Law was “directed 
against the freedom or civil liberty of the actor; no civil right... 
is affected. . . . There is nothing of civil rights in this. .. .”22 


The importance, then, of this distinction between rights and 
liberties throws into relief the true nature of the term civil rights 
or civil liberties. Civil liberties in this connotation are distinguished 
from all the other rights that individuals may enjoy under law 
because they are specially buttressed in one way or another against 
violation by governments. Civil liberties are also distinguishable from 
political rights.22 Political rights are those which give adult citizens 
the right to the franchise or qualify them to hold public office, and 
so forth; civil liberties, on the other hand, are those which protect 
individuals against political interference, and are not restricted to 
citizens but are public rights. There are really two kinds of civil 
liberties. First, there are the essential freedoms that men want for 
their own sake. Secondly, there are procedural civil liberties. Both 
kinds may be termed, civil liberties.2% 


B. The Constitutional Basis of Civil Liberties. 


The function of the Supreme Court in Canada parallels in part 
that of the Supreme Court in the United States in that both courts 
interpret written constitutions and can declare ultra vires statutes 
which are repugnant to their provisions. In Great Britain, no such 
powers exist, as there are no legal limitations on the supremacy of 
the British Parliament. Civil liberties in Great Britain legally are 
quite vulnerable, yet it is generally felt that the rights and liberties 
of the individual are better protected there than in the United States. 
The cardinal reason perhaps is that the people of Great Britain have 


17 Ibid., at p. 347; and for further comments on the distinction see: 
Citizens Insurance v. Parsons (1881), App. Cas. 96 (P.C.); Union Colliery v. 
Bryden, [1899] A.C. 580 (P.C.); A.G. Ont. v. H.S.R., [1903] S.C.R. 101. 

18 Ibid., at p. 329. 

19 [1957] SC.R. 285. 

20 Ibid., at p. 308. 

21 Ibid., at p. 305. 

22 Ibid., at p. 306 where Kellock J. refers to his own judgment in Sawmur 
v. The City of Quebec, ante, and particularly to the statement therein pro- 
duced from Mr. Justice Mignault’s work, as follows: “Les droits sont les 
facultes on avantages que les lois accordent aux personnes. Ils sont civils, 
politiques ou publics...’ 

23See generally, Corry, Democratic Government and Politics (1952), 
Chapters 15 and 19, 
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acquired a veneration for their statutory and common law rights 
which is founded on a tradition of freedom under law and which 
makes them jealous of threatened encroachments.?4 


As indicated above, there has been a growing conviction in Canada 
that traditional social and political safeguards are not sufficient and 
that certain fundamental liberties should be specially protected, so 
that they will not be at the mercy of any intolerant group in a 
legislature or a cabinet. Aside from actual and threatened infractions 
of civil liberties in recent years, one of the main reasons for the 
inadequate protections referred to earlier is the uncertainty as to 
which authority is responsible for their protection. Unlike the U.S. 
Constitution, there are few legislative powers denied to both federal 
and provincial governments. It is generally argued that each is 
supreme within the limits of power conferred and that there is 
nothing which is beyond the reach of either federal or provincial 
law-making authority.25 It should be noted, however, that certain 
observations of Rand J. in the Switzman case, do not support this 
generally accepted proposition. In his opinion neither the provincial 
nor the federal authorities can destroy the “constitutional structure” 
itself. If this is so, power to do so therefore is forbidden and beyond 
the federal and provincial law-making authorities.?6 


Nevertheless, the main question for determination here is whether 
civil liberties are in the exclusive domain of the federal government 
or of the provinces or whether they are in a common field of legis- 
lation? 


A convenient grouping of civil liberties for subsequent analysis 
is as follows: 
(1) freedom of the press and speech 
(2) freedom of religion 
(3) freedom of the person from interference, or security of the 
person and freedom of association. 


This list is by no means exhaustive. It will be used as a basis for 
examining the protection presently afforded civil liberties by the 
Canadian constitution. 


(1) Freedom of the Press and Speech 


After the “Glorious Revolution” of 1688-9, the infamous Licensing 
Acts?’ fell into disuse. Thus legislature and administrative inaction 
laid the basis for freedom of the press. But it should be observed 
that this does not mean that anyone can say or write whatever he 
wishes with impunity. If his statements are seditious, libellous or 


24See generally, Mac. Dawson, The Government of Canada (1952), 
Chapter 10. 

25 Per Lord Loreburn in A.G. Ont. v. A.G. Canada, [1912] A.C. 571 (P.C.) 
at p. 581: “there can be no doubt that under this organic instrument the 
powers distributed between the Dominion . . . and the provinces . . . cover 
the whole area of self-government within . . . Canada.” 

26 Switeman v. Elbling, ante at p. 307, and see Murphy v. C.P.R., [1958] 
S.C.R. 626 at p. 643 per Rand J. 

27 25 Henry VIII, c. 15 (1533); 14 Charles II, c. 33 (1662). 
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slanderous, he is liable to be punished under the criminal code or 
provincial statutes.28 It is, thus only in the residium after subtract- 
ing the particular duties imposed by the state, that freedom of the 
press exists. 

The right to receive and disseminate information is of paramount 
importance in a democratic state. Of exceptional interest in this 
regard is the decision of the Supreme Court of Canada in Boucher v. 
The King,?® where sedition was defined so as to remove the danger 
of the Criminal Code, at the hands of the state in times of crisis, 
being used to repress freedom of expression in political and religious 
affairs. In this case, Aimé Boucher, a Quebec farmer, distributed 
leaflets, published by the Witnesses of Jehovah, containing a vigor- 
ously worded protest against what was described as the hateful 
persecutions of Christians caused by “priest domination.” On the 
first hearing of the appeal, five judges of the Supreme Court ordered 
a new trial. Application was then made, and granted, to have the 
appeal reargued before a full Court of nine judges. It was held 
(Rinfret C.J.C., Taschereau, Cartwright and Fauteux JJ. dissenting), 
that Boucher be acquitted as there was no evidence either in the 
pamphlet or otherwise upon which a jury, properly instructed, could 
find him guilty of the offence charged. 

The main interest of this case lies in the conflict of views as 
to the proper definition of sedition. A seditious libel was stated in 
section 133(2) of the Criminal Code (1927) to be a libel expressive 
of seditious intent. The Court had to resort to the common law of 
England as the Code contained no definition of “seditious intent.” 
The Court rejected the definition in Stephen’s Digest of Criminal 
Law in respect to two clauses: a seditious intention is an inten- 
tion (i) “to bring into hatred or contempt or to incite disaffection 
against . . . the administration of justice”, and (ii) “to promote 
feelings of ill-will and hostility between different classes of His 
Majesty’s subjects.”3° It was finally held that neither language 
calculated to promote feelings of ‘ill-will and hostility between different 
classes of His Majesty’s subjects nor criticizing the courts is seditious 
unless there is the intention to incite to violence or resistance to or 
defiance of constituted authority. 

This decision is highly significant. ‘There can be no more power- 
ful weapon for the suppression of freedom than vague definitions of 
sedition and like offences. Locke J. points out that after 1689 the 
press was exploited in the party warfare when the party {in power 
tried to crush its opponents by prosecuting as seditious libels all 
publications which supported the opposition. Giving a further state- 
ment of the right of free public discussion, Mr. Justice Locke said: 


28 See The Canadian Criminal Code, 1953-54, 2-3 Elizabeth II, (Can.), c. 51; 
publication of material in aid of offences against the Code: s. 123, s. 177(1) (f), 
8. 179(1)(a), s. 403(1)(a); false advertising: s. 306; material declared offen- 
Sive: s. 150, s. 151, s. 246, ss. 247-267; An Act respecting Publications and 
Public Morals, 1950, (Que.) c. 12, amen. 1950-51 (Que.) c. 13, and The Libel 
and Slander Act, (1958) c. 51 (Ont.). 

29 [1951] S.C.R. 265, varying on re-hearing, [1950] 1 D.L.R. 657; Brewin: 
(1951), 29 Can. Bar Rev. 193. 

30 Stephen’s Digest of Criminal Law, 8th ed., at p. 94. 








26 OSGOODE HALL LAW JOURNAL [VOL. I 


“The right of free public discussion upon all matters affecting the state 
and its per eneans subject only to the restraint imposed by the laws 
both civil and criminal as to defamation, and in the case of the adminis- 
tration of justice to the law as to contempt of court, has long since become 
firmly established.”31 


It is the right, he concludes, of His Majesty’s subjects to criticize 
freely the manner in which the government of the country is carried 
on, the conduct of those administering the government, and the justice 
that is carried out. 


In discussing the liberties which vest in the people, and, the free 
play of ideas, Mr. Justice Rand stated, in the spirit of the great free 
speech opinions of Holmes and Brandeis, that: 

“Freedom of thought and speech and disagreement in ideas and beliefs, 
on every conceivable subject, are of the essence of our life. The clash of 
critical discussion on political, social and religious subjects has too deeply 
become the stuff of daily experience to suggest that mere ill-will as a 
product of controversy can strike down the latter with illegality.”32 

The same basic constitutional problem arose in the Reference re 
Alberta Statutes. The Supreme Court of Canada there invalidated 
the Alberta Press Bill which had been enacted by the newly-elected 
Social Credit government as a measure to curtail adverse criticism 
in the press of its unorthodox financial programme. It should be 
stated at the outset that the decision in that reference taken in its 
strict ratio was simply that the Bill in question, being part of, and 
dependent upon, a general scheme of social credit legislation already 
invalidated on other constitutional grounds, fell with the other 
legislation. 


The decision in the Alberta Press case, is germane here, however, 
because of the illuminating analysis, by three members of the Court, 
of the relationship between our constitution (“similar in principle 
to that of the United Kingdom”) our parliamentary institutions and 
freedom of expression. Sir Lyman P. Duff, then Chief Justice of 
Canada, was of the opinion that in addition to the federal power of 
disallowance, the Dominion alone had power to legislate for the 
protection of the right of free public discussion, and that it was beyond 
the powers of the Provinces to abrogate the right of public debate or 
suppress ‘its exercise in public meetings or through the medium of the 
press.34 The terms in which the Chief Justice (with whom Mr. 
Justice Davis concurred), spoke were sufficiently broad to embrace 
federal protection of civil liberties connected with the operation of 
provincial parliamentary institutions. 


A similar view is expressed by Cannon J.: 


“ec 


. . . no political party can elect a prohibitory barrier to prevent the 
electors from getting information concerning the policy of the Govern- 
ment. . . . There must be an untrammelled publication of the news and 


31 Boucher v. The King, ante p. 330. 

32 Jbid., oP. 288. 

33 [1938] S.C.R. 100; [1939] A.C. 117; and see Laskin: (1941), 19 Can. 
Bar Rev. 49; Nichols: (1948), 26 Can. Bar Rev. 1001; Brewin: (1957), 35 
Can. Bar Rev. 554. 

34 Ibid., at pp. 132-134. 
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political parties contending for souentaney ... the federal parliament is 

the sole authority to curtail, if deemed expedient and in the public 

interest, the freedom of the press in discussing public affairs and the 

equal rights in that respect of all citizens throughout the Dominion.”35 

Cannon J. also made another highly significant observation. He 
threw out the idea that Canadian citizens enjoy freedom of expression 
as an incident or privilege of their citizenship status.36 This idea was 
later picked up, though without acknowledgment, by Rand J. in his 
remarks on the freedom to move from place to place in the Winner 
case: 


- . &@ province cannot prevent a Canadian from entering it except, 
conceivably ... for some local reason.”37 


In view of the fact that other reasons were given to strike down 
the impugned Alberta Statutes, the remarks of the Court on civil 
liberties were obiter and do not conclusively settle their general con- 
stitutional basis. One half of the Court dealt with freedom of the 
press and speech and each gave different reasons. According to Duff 
C.J.C., the provinces cannot abridge freedom of speech because the 
B.N.A. Act contemplates “a Constitution similar in principle to that 
of the United Kingdom”’, the basis of which are Parliamentary institu- 
tions, to which free discussion is vital. Now an important constitu- 
tional rule of the British Constitution is parliamentary supremacy. 
The British Parliament can validly abrogate any civil liberty. Does 
this mean that the federal Parliament can validly abrogate freedom 
of discussion? According to Abbott J. in Switeman v. Elbling, 
Parliament itself cannot (except by a process of constitutional 
amendment) destroy freedom of discussion in peace-time. The B.N.A. 
Act is, in the opinion of Abbott J., based on: 


“the right of candidates for Parliament or for a legislature, and of 

citizens generally, to explain, criticize, debate and discuss in the freest 

possible manner such matters as the qualifications, the policies and the 
political and economic and social principles advocated by such candidates 
or by the political parties or groups of which they can be members.” 

In this interpretation of the B.N.A. Act, the learned judge finds 
certain constitutional guarantees of freedom implicit and incapable 
of abridgment by either the provincial or federal government. This 
conclusion, if well founded, has merit. It would mean that civil 
liberties could validly be regarded as forbidden powers, at least in 
normal times, giving the courts a sound basis for invalidating pro- 
vincial or federal legislation directly relating to such liberties. It 
would assist the judiciary in discharging its function as guardian of 
the individual’s rights and freedoms. The initial question of which 
authority has the constitutional right to legislate on civil liberties 
would have been settled, and the courts could proceed as invited to 
define the boundaries of these freedoms. 


35 Ibid., at pp. 146-147. 
36 Ibid., at p. 149. 
37 Winner v. 8.M.T. (Eastern Ltd.), [1951] S.C.R. 887 at p. 920. 


38 [1957] S.C.R. 285; Brewin: (1957), 35 Can. Bar Rev. 554; Cooper: (1954), 
1 McGill L.J. 281. 
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Abbott J.’s conclusion, however, is open to question on two main 
grounds. In the first place, the decisions of the majority of several 
members of the Court were severely limited. Kerwin C.J.C., Locke, 
Cartwright, Fauteux and Nolan JJ., found as the sole ground for 
striking down the infamous Padlock Act of Quebec* that its effect 
was to make criminal the propagation of communism. It was not 
legislation in relation to “property and civil rights in the Province or 
in relation to matter of a merely private or local nature in the 
province” (notwithstanding the dissent of Taschereau J.). It was 
criminal legislation under the exclusive control of the federal Parlia- 
ment. Therefore, the observations of Rand J. (with whom Kellock J. 
concurred), and Abbott J. go far beyond what was necessary for the 
decision. In this regard, it should be noted that Rand J. did not go 
as far as Abbott J.: he nowhere says there is a forbidden power 
except when it comes to tampering with what he calls the “consti- 
tutional structure.” Secondly, the learned judge bases his observa- 
tion that freedom of expression is a forbidden power on the judgment 
of Duff C.J.C. in the Alberta Reference. It has already been suggested 
that since only one half of the Court in that case expressed an opinion 
on its civil liberties aspects, no binding conclusions should be based 
on it; this is especially so as other reasons were given by all the 
judges to strike down the questioned legislation. 


Taken together or singly, it is submitted that the foregoing 
decisions do not conclusively settle the constitutional basis for freedom 
of expression, although they may work in favour of the parliament 
of Canada. Because of this unsettled state of the law, it would be 
rash to conclude that there is a bill of rights safeguarding freedom 
of expression embodied in the B.N.A. Act. There is, therefore, a 
need for judicial clarification of the status of this civil liberty; such 
a clarification, moreover, may be facilitated, rather than impaired, by 
the introduction of the proposed Bill of Rights. 


(2) Freedom of Religion 


Aside from Sunday legislation and the separate schools question, 
the issue of freedom of religion was, prior to 1953, never clearly 
defined in our Court of last resort. In that year, the case of Saumur 
v. The City of Quebec and the A.-G. of Quebec" finally reached the 
Supreme Court of Canada. This case concerned the constitutional 
validity of a by-law of Quebec City under which a Jehovah’s Witness 
had been convicted of distributing pamphlets without the prior per- 
mission of the police chief as required by the by-law. The Supreme 
Court, by a five-to-four vote, held that the by-law did not apply to 
prevent the defendant, as a member of the Jehovah’s witnesses, from 
distributing tracts in Quebec City streets. 


39 Ibid., at p. 327. 
40 R.S.Q., 1941, c. 52. 


41 [1953] 2 S.C.R. 299; Laskin, Our Civil Liberties (1954), 61 Queen’s 
Quarterly, 455; Chalmers: (1954), 12 U. of T. School of L.R. 12; Howe: 
(1948), 27 Can. Bar Rev. 1248. 
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As a result of the division of opinion, the position of the civil 
liberty of freedom of religion is unsettled and unsatisfactory. A 
majority of the Court, Kerwin, Rand, Kellock, Estey and Locke, JJ., 
held that the legislation authorizing the by-law was beyond the 
competence of the provincial legislature as an interference with 
religious freedom and not a matter of property and civil rights.42 
They relied on the dicta of Duff C.J.C. and Cannon J. in the Reference 
re Alberta Statutes. In essence, four judges of the majority viewed 
the legislation as pertaining to censorship of religion, and, by anology 
to censorship of press, they felt this to be a strictly federal matter. 
Although the Court was not called upon to decide whether religion 
itself was a subject matter under the legislative competence of the 
Parliament of Canada, it can be inferred from the reasons given that 
such is the case. 


Kerwin J. as he then was, seems to support the majority, but 
in fact his explicit disapproval of Duff C.J.C.’s dicta in the Alberta 
Reference case indicates that he considered freedom of religion (and 
presumably of the press) as controlled by provincial legislature under 
head 13 of section 92 of the B.N.A. Act. The by-law in question 
did not apply, in his view, to the action of the accused in distributing 
religious literature because of the Freedom of Worship Act which 
granted religious freedom in the provinces. To all intents and 
purposes, Kerwin J. decided with Rinfret C.J.C., Taschereau and 
Fauteux JJ., that freedom of worship was not a subject of legislation 
within the jurisdiction of Parliament but instead was a civil right ‘in 
the province and subject to the control of provincial legislatures. 


The reasons given by Cartwright J. in agreeing with the minority 
are significant. He finds the true nature of the legislation to be 
related to the use of streets; though it might affect freedom of religion, 
it was not in relation to freedom of religion. In future tests of how 
far freedom of religion is beyond the competence of the provinces, 
the use of this aspect theory by Cartwright J. (with whom Fauteux 
concurred) would not deprive either judge from holding that legisla- 
tion aimed at restricting religious freedom is beyond the power of the 
Province. This characterization of the legislation by Cartwright J. 
may reflect his view of the constitutional basis of civil liberties, or it 
may mean that he simply has not made up his mind, or that, having 
regard to the explosive nature of the case and the obvious split 
between the Roman Catholic-Protestant judges, he adopted a more 
compromising position. In an important constitutional case like this, 
Cartwright J.’s position may illustrate a rough analogy between court 
solidarity and the cabinet solidarity of the federal government. 
Perhaps Cartwright J., as an English-speaking Protestant, purposely 
sided with the minority to prevent showing a split in the Supreme 
Court to the world at large on racial and religious grounds! 3 


42 But see the judgment of Kerwin J. who based his reasons on a differ- 
ent ground. 


43 [1955] S.C.R. 799. 
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If civil liberties have no independent constitutional ground, it 
would be easy to find its aspect to be in relation to highways or 
matters of local interest. If, however, civil liberties have an inde- 
pendent constitutional basis, as indicated by the views expressed by 
Duff C.J.C. and Cannon J. in the Alberta Reference and by Rand, 
Kellock, Estey, Locke JJ. in the Birk’s case, freedom of religion has 
some measure of protection.*® In the writer’s opinion, these basic 
liberties would receive more assured protection under federal author- 
ity in the light of previous provincial abridgments. As it is now, 
protection varies unevenly from province to province. Therefore just 
as criminal law was placed under federal authority to ensure uni- 
formity of justice to all the citizens of Canada, similarly, jurisdiction 
over fundamental liberties should repose in the federal law-making 
authority. 


In Henry Birk’s & Sons Ltd., v. Montreal and A.-G. of Quebec,“ 
the Supreme Court of Canada unanimously held to be ultra vires an 
amendment passed in 1949 by the Quebec legislature to the Early 
Closing Act of that province and the subsequent Montreal by-law 
which required the closing on specified Catholic Feast-days, of all 
retail stores in the city. The real purpose of the legislation, the 
Court held, was not to provide additional holidays for retail employees 
under section 92 (13), (15) or (16), but to enforce observance of 
days because of their religious significance. The legislation, being 
analogous to Sunday observance laws, was competent only to the 
Parliament of Canada under section 91(27), “Criminal Law”, in the 
opinions of Kerwin, C.J.C., Fauteux, Taschereau, Estey, Cartwright, 
and Abbott JJ. 

The case is a reminder of the unsettled state of the law as to the 
seat of legislative power relating to aspects of religion other than 
Sunday observance. Rand J., referring to his reasons in Saumur, 
expressed the opinion that the legislation related to religion and there- 
fore was beyond provincial competence. Kellock and Locke JJ. agreed 
that the legislation was analogous to Sunday observance legislation, 
which had always been part of the criminal law, but also saw the 
by-law as legislation respecting freedom of religion as dealt with by 
earlier statutes. This case then goes some way towards making 
religious freedom a separate head immune to provincial interference; 
further inferences are less compelling. 


(3) Freedom of the Person and Freedom of Association 


A person cannot be detained or penalized for what he has said 
on some vague ground that it is unwise in the public interest or 
unfair generally. A charge must be laid alleging violation of a 
specific law. Freedom of the person is secured in the same way. 
The common law, supplemented by statute, defines the offences for 
which a man may be convicted and imprisoned. The individual who 
infringes none of these laws, enjoys freedom of person. 


44 Ibid., and see Brewin: (1956), 34 Can. Bar Rev. 81; Castor: (1956), 14 
Fac. of L.R. 105. 
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Anyone, however, may find himself arrested on suspicion of a 
crime. But here the law provides limitations. The Petition of Right 
in 1628 protects the person against arbitrary arrest. In 1763 a series 
of civil actions established the illegality of general warrants of 
arrest.46 The Criminal Code forbids a blank warrant and attempts to 
avoid the abuse of the power of arrest and seizure.*® If an arrested 
person is not formally charged and tried speedily for some specific 
offence, he can secure his release on habeas corpus.** 


Another safeguard of personal freedom is the right to sue for 
damages for assault, malicious prosecution and false imprisonment 
when public officials exceed their lawful powers of arrest and deten- 
tion The recent decision by the Supreme Court of Canada in Lamb 
v. Benoit*® affords an instance of judicial vigilance in protecting 
freedom of the person. In this case, a Jehovah’s Witness recovered 
damages against the local police for false arrest, false imprisonment 
and malicious prosecution. The appellant was charged with the 
distribution of a publication alleged at the time to be seditious libel. 
In the words of Rand J.: 


The arrest and prosecution were quite without justification or excuse and 
the detention . .. carried out in a manner and in conditions little short of 
disgraceful. . .” 


The shocking aspect of this case was the attempt by the police 
to force the appellant to sign a waiver of all claims for false arrest by 
threatening to charge her with promulgation of a seditious libel. The 
case exemplifies our dependence on the judiciary in protecting the 
security of persons especially against the abuse of authority by public 
officials.49 Of special note was the court’s obvious vigilance in 
delineating the bounds of a police officer’s authority to lay a criminal 
information. The court was unable to agree that certain statutes 
relied on by Benoit, a special constable of the Quebec Provincial 
Police, could give umbrage where there is lack of “good faith” in 
prosecuting. In the words of Locke J.: 


“The mere bona fide belief that he has power to do the act complained 
of is not enough; he must believe in facts which give him the power if 
they existed. ... As to Benoit, without any lawful justification, he caused 
the arrest and imprisonment of the appellant and was responsible for the 
laying of the information and prosecution which followed. The appellant 
was subjected to the ignominy of arrest and prosecution for the offence 
of distributing a seditious libel, of which offence Benoit knew from the 
outset she was innocent. . .” 


~ on™ v. Money (1765), 19 St. Tr. 1002; Wilkes v. Wood (1763), 19 St. 
46 1953-54, 2-3 Eliz. II, (Can.) ss. 429-445. 


47 Habeas Corpus Acts: 1640, 16 Can. 1 c. 10; R.S.O., 1950, c. 163; R.S.N.B., 
ae c. 101; R.S.N.S., 1954, c. 147; R.S.P.E.I., 1951, c. 70; and Can. Cr. Code, 
s. 


48 [1959] S.C.R. (this case is unreported at the time of writing, but 
reasons for judgment were delivered in January 1959) and see also Kennedy 
v. Tomlinson, an appeal concerning malicious prosecution of an alleged 
hes prog heard by the Ontario Court of Appeal on the 30th of March, 1959, 
and as yet unreported). 


49 See dicta of Boyd C. in Toothe v. Frederick, 14 P.R. 287. 
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Freedom of association iis a public right within the competence 
of the federal parliament. By defining seditious conspiracies and 
unlawful assemblies, the Criminal Code permits all other kinds of 
associations which do not come within these restrictions.5° Though 
the provinces may validly enact legislation to regulate the use of 
parks and public places under section 92(13) and (16) of the B.N.A. 
Act, the extent of this power seems limited by the Criminal Code. 
The power to declare an assembly unlawful could be abused but 
there appear to be no cases on the relevant section of the Code.5! 


Part II—The Proposed Bill of Rights 
A. Federal Jurisdiction 


The B.N.A. Acts do not contain a Bill of Rights as does the U.S. 
constitution. To a large extent, the civil liberties outlined in Part I 
above remain at the mercy of the appropriate legislature. Never- 
theless some matters which have important implications for civil 
liberties are guaranteed in the B.N.A. Act and are put beyond the 
reach of either Dominion or provincial legislatures. The use of 
English and French languages is guaranteed by section 133; the right 
to separate schools by section 93; the right to a new parliament 
every five years by section 50; the right to an annual session of 
parliament by section 20; section 99 ensures security of tenure of 
office for the judges of the Superior Courts in the province and thus 
protects the right to an independent judiciary. 


Since the proposed Bill of Rights was announced in September, 
1958, many commentators have decried its utility as a mere statutory 
enactment and have called for its incorporation into the B.N.A. Act. 
Such an amendment would have the effect of making the prescribed 
rights more secure against legislative repeal. Civil liberties so 
entrenched would restrict the jurisdiction of legislatures and enable 
the Courts to set aside subsequent statutes impinging thereon. How- 
ever, we are confronted with a Bill of Rights which is a federal 
statute setting out, like the English Bill of Rights of 1689, cardinal 
rights and liberties of Canadian citizens. Instead of extolling the 
value of a Bill of Rights as an amendment to the B.N.A. Act, it is 
suggested that it is more useful if we recognize the proposed federal 
enactment as a “fait accompli” and attempt to assess its constitutional 
basis and the legal implications of some of its terms. This approach, 
it is submitted, is more realistic in the light of the large majority 
supporting the government proposing the Bill. 

A Bill of Rights such as that proposed will not bind future parlia- 
ments, although it will bind subsequent governments. It can be 
amended or abrogated by a mere majority vote. Whether future 
enactments could impliedly abridge or infringe any of the rights or 
freedoms recognized iin Part 1 of the Bill is an open question. Section 


50 Ss. 60 and 64. 
51 See Ryan, More About 
Chaput v. Romain, [1955] S.C 


a Bill of Rights (1958), 1 Can. Bar J. 74; and 
.R. 834. 
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3 of the Bill directs that all future acts and regulations shall not be 
so construed. In England, the power of a ‘sovereign’ legislature to 
repeal by implication any previously existing legislation has been 
strongly relied upon as establishing the proposition that the courts 
there could never inquire into the validity of an Act of Parliament 
since the power of Parliament to amend both the substance of the 
law and the manner of its working are uncircumscribed. The 
significance of the power of implicit repeal may be illustrated by two 
cases: Vauxhall Estates v. Liverpool Corporation®? and Ellen Street 
Estates v. Minister of Health. In the latter, Maugham L.J. refers 
to the constitutional position that Parliament can alter an Act 
previously passed, and it can do so by repealing in express terms the 
previous Act, and it can do so in another way, “namely by enacting 
a provision which is clearly inconsistent with the previous Act.” 
Maughan L.J. concluded: 


“The legislature cannot, according to our constitution, bind itself as to 
the form of subsequent legislation, and it is impossible for Parliament to 
enact that in a su sequent statute dealing with the same subject matter 
there can be no imp ied repeal. If in a subsequent Act, Parliament 
chooses to make plain that the earlier statute is being to some extent 
be pry effect must be given to that intention just ause it is the 
will of the legislature.” 
The language of Maugham L.J. is emphatic but how far do these 
propositions extend? If the federal Bill of Rights is based on a valid 
constitutional basis, according to the propositions laid down by 
Maugham L.J., valid subsequent federal legislation could impliedly 
repeal the rights protected by the Bill of Rights.™ 


The real strength of the Bill aside from a valid constitutional 
basis, resides in the solemnity of the occasion on which it is adopted 
and the symbolic nature of its provisions. This is the touchstone 
which will guide judicial interpretation and give effect to section 3. 
In the Nova Scotia Delegation™® case, Rand J. observed that the 
delegation of power over federal subject matters to provincial legis- 
lators, though not an absolute transfer of power, might prove 
impossible to revoke if people get used to having it exercised by 
provincial legislators, as the power may vest in the form of a consti- 
tutional convention. This vesting argument of Mr. Justice Rand’s 
might work in favour of the Bill of Rights, so that future Parliaments 
would hesitate to expressly repeal any of its provisions and the courts 
would be reluctant to construe subsequent legislation as impliedly 
repealing any of the terms of the Bill of Rights. 


In Part I of this article an attempt was made to trace the protec- 
tions afforded civil liberties and to locate their constitutional basis. 
By analysis of the cases on freedom of speech, press and religion, it 
was seen that the Courts tend to reject provincial infringements of 


52 [1932] 1 K.B. 733. 
53 [1934] 1 K.B. 590. 
me. + Parliamentary Sovereignty And The Commonwealth 
7), p. 35. 
55'4G. Nova Scotia v. A.G. of Canada, [1950] 4 D.L.R. 369 at p. 387. 
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basic liberties but only impliedly place their constitutional basis in the 
Dominion. Dicta of the Supreme Court have been interpreted in 
some quarters as establishing that an implied bill of rights has been 
written into the B.N.A. Act in such a way as to be beyond the reach 
of both the Dominion and provinces. 


What should concern us here is the area of federal jurisdiction 
over the proposed Bill. To put the question another way, are the 
liberties enumerated in Part I of the Bill within the exclusive domain 
of Parliament or of the provinces? The B.N.A. Act distributes 
legislative authority between the federal and provincial governments; 
it allocates all powers of government to one or other of the authorities. 
As Lord Loreburn has said: 


“there can be no doubt that under this organic instrument the power 
distributed between the Dominion on the one hand, and the provinces on 
the other covers the whole area of self-government within . . . Canada. 
It should be subversive of the entire scheme and policy of the Act to 
assume that any point of internal self-government was withheld from 


Canada.”56 
Therefore, since there are no legislative powers denied to the 
Dominion and provincial governments, there can be no forbidden 
powers such as civil liberties and no implied bill of rights beyond 
the competence of both the Dominion and provinces. 


The usual method of locating the constitutional basis of challenged 
legislation is to inquire whether it falls within any of the heads of 
section 92 of the B.N.A. Act. If it does not, it is exclusively federal 
under the general and residuary powers in section 91. If the impugned 
law also falls within section 92, we must apply certain canons of 
interpretation. We may be able to apply the rule of mutual modifica- 
tion;5? or seek the leading feature of the challenged law.5® If we 
cannot find a leading feature, and the Dominion and provinces 
legislate on the same matter under different aspects, there being an 
inconsistency, the Dominion’s power prevails under the general power 
to make laws “for the peace, order and good government of Canada.’’®9 
It should be noted that in this dual aspect situation the mere fact 
the Dominion does not legislate, the provincial legislation is not ipso 
facto, intra vires as it can be overriden by the Dominion.®° With 
these rules of interpretation in mind, we can now consider whether 
the federal Parliament has jurisdiction to enact a statute dealing 
with fundamental freedoms and human rights under the peace order 
and good government clause of section 91 of the B.N.A. Act. 


The civil liberties of Part I of the proposed bill are, it is submitted, 
the public rights of all Canadian citizens. They should not be 
characterized under the private law concepts of property and civil 


56 A.G. Ont. v. A.G. Canada, [1912] A.C. 571 (P.C.) at p. 581. 
57 Citizen’s Insurance v. Parsons (1881), App. Cas. 96 (P.C.). 
58 Union Colliery v. Bryden, [1899] A.C. 580 (P.C.). 

59 A. G. Ont. v. A.G. Can., [1894] A.C. 189. 

60 See especially, Kennedy, The Interpretation of the British North 
America Act (1943), 8 Camb. L.J. 146; MacDonald, The Canadian Constitution 
Seventy Years After (1937), 15 Can. Bar Rev. 401. 
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rights or as matters of merely local or private importance to the 
province. Taken in their broad sense, as public rights, they are not 
obviously related directly to any single specific head of section 91. 
They, therefore, belong to the Parliament of Canada, to which is 
assigned the general and residuary power to make laws for the peace, 
order and good government of Canada on all subjects not exclusively 
assigned to the provinces.®1 


Even if this submission were entirely acceptable, we would still 
be faced with the somewhat empty facade of the residuary power.®? 
Judicial interpretations from 1896 to 1946 have reduced the residuary 
clause significantly. From 1867 to 1896 the Privy Council construed 
parliament’s powers broadly, giving full value to the general power. 
From 1896 judicial interpretation worked a contraction of these 
powers in defence to the provincial powers in section 92.64 Under 
the “emergency” doctrine propounded by Lord Chancellor Haldane, 
the Dominion’s general power could be used only in periods of national 
emergency such as war.®5 


Recent cases, however, indicate that the federal general power 
may be expanding. In A.-G. Ont. v. Canada Temperance Federation, 
Lord Simon found the test of the scope of the general power: 


“to be in the real subject matter of the legislation: if it is such that it 
goes beyond local or provincial concern or interests and must from its 
inherent nature be the concern of the Dominion as a whole... then it 
will fall within the competence of the Dominion Parliament as a matter 
affecting the peace, order and good government of Canada, though it 
may in another aspect touch upon matters specially reserved to the 
Provincial Legislatures.’”’66 


This, of course, is a return to the Russell test. It should be remem- 
bered, nevertheless, that Lord Simon’s “inherent nature” test was 
partially curtailed by the Margarine Case.®* In that case, Lord 
Morton held that Lord Simon’s test must be considered in the light 
of Lord Atkin’s observations in the Labour Conventions case, so that 
abnormal circumstances are required for the federal general power 
to justify overriding head 13 of section 92. Lord Morton’s remarks 


61 See Laskin, Peace, Order and Good Government Re-examined (1947), 
25 Can. Bar Rev. 1054; Laskin (1957), 35 Can. Bar Rev. 101. 

62 MacDonald, The Privy Council and the Canadian Constitution (1951), 
29 Can. Bar Rev. 1021; Laskin, The Supreme Court of Canada: A Final Court 
of and for Canadians (1951), 29 Can. Bar Rev. 1038. 

63 Russell v. The Queen (1882), 7 App. Cas. 829 at p. 839, per Sir Montague 
E. Smith: “Few, if any, laws could be made by parliament for the peace, 
order and good government of Canada which did not in some incidental way 
affect property and civil rights; and it could not have been intended, when 
assuring to the provinces exclusive legislative authority on the subjects of 
property and civil rights, to exclude the parliament from the exercise of this 
general power whenever any such incidental interference would result from it. 

64 See A.G. Ont. v. A.G. Can., [1896] A.C. 348, 359-61 (P.C.); In Re Board 
of Commerce Act, [1922] 1 A.C. 191 (P.C.); Toronto Electric Commissioners v. 
Snider, [1925] A.C. 396 (P.C.); Co-operative Committee on Japanese Canadians 
v. Canada, [1947] A.C. 87 (P.C.). 

65 In Re Board of Commerce Act, [1922] 1 A.C. 191 (P.C.); Toronto Elec- 
tric Commission v. Snider, [1925] A.C. 396 (P.C.). 

66 [1946] A.C. 193 (P.C.). 
ac 67 Reference re Validity of Section 5(a) of the Dairy Industry Act, [1951] 

.C. 179. 
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may be taken, then, as a caveat against too liberal an approach to 
what is of national concern. 


It is noteworthy that the Supreme Court of Canada, in the first 
major decision on this problem after the abolition of appeals to the 
Privy Council, followed Lord Simon’s “inherent nature” test in the 
Johannesson case,®* instead of the Watson-Haldane-Duff approach 
developed in the Local Prohibition case, the Snider case, the Natural 
Products case, and the Margarine case. And even more recently a 
judge of the Ontario High Court of Justice in Pronto Uranium Mines 
v. O.L.R.B., explicitly chose to rely on the Canada Temperance test 
which might indicate that the “peace, order and good government” 
clause of section 91 is only a “sleeping giant.” These recent cases 
provide ample justification for what easily could (and should) be 
an expansion of the federal power to include the proposed Bill of 
Rights. What could be, by its very nature, of greater concern to 
the Dominion as a whole than the protection of those liberties which 
are the primary condition of social life, thought and communication? 


B. An Interpretation of Some of the Terms of the Bill of Rights 


In Part I of this article, cases pertaining to freedom of speech, | 
press, association, religion and person were analyzed to locate their : 
constitutional basis. Despite varying opinions, one conclusion can | 
reasonably be deduced: all leading dicta place jurisdiction over civil 
liberties beyond the competence of the provinces. These cases will 
be highly persuasive in future judicial interpretations of civil liberties 
as modified in section 2 of the Bill of Rights. 


Future difficulties, however, will be met in the interpretation of 
other sections and terms of the Bill. This is especially true of section 
2(a) and (b): 

“2. It is hereby recognized and declared that in Canada there have 

always existed, and shall continue to exist, the following human rights 

and fundamental freedoms; yng 

(a) The right of the individual to life, liberty, security of the person and 
enjoyment of property, and the right not to be deprived thereof 
except by due process of law. 

(b) The right of the individual to the protection of the law without 
discrimination by reason of race, national origin, colour, religion or 
sex;” 

Fortunately, many of these terms are similar to those used in the 
U.S. Bill of Rights. Assistance, therefore, may be derived for future 
Canadian linterpretation from the U.S. case law, especially with regard 
to the phrases “‘due process of law” and “protection of the law... 
without discrimination.” 


(1) Due Process of Law 


(a) Historical Origins. 


The phrase “due process of law” comes from an early Edward 
II statute, reading as follows: 















68 Johannesson v. West St. Paul, [1952] S.C.R. 292. 
69 [1956] 5 D.L.R. (2nd) 342. 
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“No man of what state or condition he be, shall be put out of his lands 
or tenements, nor taken, nor imprisoned, nor disinherited, nor put to 
death, without he brought to answer by due process of law.”’70 
This statute in turn relates back to the famous chapter 39 of the 
Magna Carta: 
“No freedman shall be captured or imprisoned or disseised or outlawed 
or exiled or in any way destroyed, nor will we go against him or send 
against him, except by lawful judgment of his peers or by the law of 
the land.”71 
The important phrase in chapter 39 lis “by the law of the land”, 
which is made by Coke synonymous with the latin phrase, “by due 
process of law”; and that in turn Coke equates to “due process of the 
Common law”, that is, “the indictment or presentment of good and 
lawful men . . . or writ original of the common law.” Historical 
evidence, however, shows that Coke did not regard “the law of the 
land’”’, as he defined it, as beyond the power of parliamentary altera- 
tion.72, Nor did the early colonial constitutions after 1776, in which 
the phrase “law of the land” applies, import any limitation on legis- 
lative power.78 


“Law of the Land” and “Due Process of Law”, however, derive 
their contemporary importance from their character as restrictions 
upon legislation in general. This function is significant in U.S. con- 
stitutional law because of the sweeping powers of judicial review 
exercised by the Supreme Court. 


(b) U.S. Judicial Interpretation. 


The phrase “due process of law’ has had a chequered history in 
U.S. judicial interpretation. It appears in the federal Constitution in 
two separate amendments. The first ten amendments embodying the 
Bill of Rights were intended to curb all branches of the federal 
Government in the fields touched by the amendments—Legislative, 
Executive, and Judicial. The Fifth, Sixth, and Eighth Amendments 
were pointedly aimed at confining the exercise of power by courts 
and judges within precise boundaries, particularly in the procedure 
used for trial of criminal cases. The Fifth amendment required 
indictment by Grand Jury in many criminal trials, prohibits double 
jeopardy, self-incrimination, deprivation of life, liberty or property 
without due process of law or the taking of property for public use 
without just compensation. Fears of arbitrary court action sprang 
largely from the past use of courts in the imposition of criminal 
punishments to suppress speech, press, and religion. Hence the con- 
stitutional limitations of court powers were essential supplements to 
the First Amendment which was itself designed to ensure the widest 


70 28 Edw. III, c. 3. 
71 See McKechnie, Magna Carta (2nd rev. ed. 1914) at p. 28. 


72Inst. II, 50-1; and see generally Jenks, The Myth of Magna Carta 
ae Indep. Rev. 206; Selected Essays on Constitutional Law (1938), at p. 


73 Thorpe, American Charters. 
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scope for all people to believe and to express the most divergent 
political, religious and other views.”4 


But these limitations were not expressly imposed upon state court 
action. In 1833, Barron v. Baltimore,” held that the first eight 
amendments did not apply to the states. This was the controlling 
constitutional rule when the Fourteenth Amendment was proposed 
in 1866. The avowed purpose of that amendment was to make 
negroes citizens with full and equal rights as citizens despite the 
prior decision in Scott v. Sandford.** Some, however, feel that one 
of the chief objects of the provisions of the Amendment’s first section, 
separately or as a whole, was to make the Bill of Rights applicable 
to the states.77 


On the whole, interpretations of the phrases “‘due process of Law” 
or “the law of the land” prior to 1870 placed few restrictions on the 
legislatures which were not merely procedural in character. The 
federal courts were seldom called on to protect either personal 
privileges or property rights under the Fifth Amendment. And when 
such an attempt was made it usually resulted in failure for the 
litigant.78 


When the Fourteenth Amendment was adopted in 1868, with 
the proviso that no one shall “deprive any persons of life, liberty 
or property without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws”, a problem of con- 
stitutional interpretation arose. The states feared this amendment 
would subordinate them increasingly to federal authority. When the 
Slaughter-House™® cases came before the Supreme Court, it being 
decided that the amendment was designed primarily to protect the 
negro, a strong dissent by Field J. avowed that the Amendment was 
to “protect the citizens of the United States against the deprivation 
of their common rights by state legislation.” This dissent prompted 
counsel in later cases to urge that the new Amendments were intended 
to place the whole jurisprudence of the country under the protection 
of the Supreme Court.®° Due process, applied in England as a guard 
against executive usurpation, became in the U.S., a defense against 
arbitrary legislation.£1 Soon the prohibition against arbitrary acts 
as a part of Due Process, was applied to many types of state legis- 
lative and administrative acts. 


74See generally Selected Essays on Constitutional Law (1938), vol. 1 at 
pp. 174-206. 

75 (1883), 7 Pet. 243. 

76 (1957), 19 How. 393. 

77 See Black J. (dissenting) in Adamson v. California (1947), 332 U.S. 
46; . . . stating that the historical purpose of the Fourteenth Amendment 
never received full consideration and he proceeds to make applicable fully 
the Fifth Amendment and all the privileges of the Bill of Rights under the 
aegis of the due process of law clause of the Fourteenth Amendment. 

78 See Murray’s Lessee v. Haboker Land & Improvement (1855), 18 How. 
272, but see also Hurtado v. California (1884), 110 U.S. 516. 
eas 79 (1873), 16 Wall 36 at p. 39; and see also Corwin (1909), 7 Mich. L. Rev. 

80 Murdoch v. Memphis (1899), 20 Wall 590. 

81 Hurtado v. California, ante. 
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This marked a complete departure from the Slaughter-House 
philosophy of judicial tolerance of State regulation of business activity 
by the use of an expanded meaning of “due process” in the Fourteenth 
Amendment as a protection from state infringement of individual 
liberties of the Bill of Rights.82 The Twining v. New Jersey® 
decision, rejecting the compelled testimony clause of the Fifth 
Amendment, was the end result of this new interpretation. This 
case went so far as to declare that the “privileges or immunities” 
clause of the Fourteenth Amendment did not forbid the states to 
abridge the rights enumerated in the first Eight Amendments.*4 


Later decisions have undermined this interpretation which broadly 
precluded reliance on the Bill of Rights to determine what is and 
what is not a “fundamental” right. For, despite Hurtado and 
Twining, the Supreme Court has held that the Fourteenth Amend- 
ment operates to protect from state invasion certain fundamental 
rights safeguarded by the Bill of Rights. 


(c) Recent Trends in the Interpretation of Due Process and 
Their Applicability to Canada. 


Turning now to the further developments under the Fourteenth 
Amendment, attention is drawn to the unsuccessful effort on the 
part of a minority of the Court in 1947 to reconsider the fundamental 
rights interpretation of the Due Process Clause and to equate the 
Fourteenth Amendment with the specific limitations of the Bill of 
Rights. In Adamson v. California, the majority affirmed Twining 
v. New Jersey® to the extent that privilege against self-incrimination 
was not included among the basic freedoms protected by the due 
process clause. Mr. Justice Black (with whom Douglas J. concurred 
completely, and Murphy and Rutledge JJ. concurred partly), 
vehemently attacked the use of the natural law formula as the basis 
of Due Process of Law. He characterized the natural law approach 
as an “incongruous excrescence” upon the Constitution, and invoked 
historical sources to support his proposition that the original intention 
of the Fourteenth Amendment was to make the Bill of Rights appli- 
cable to the states. He objects to the fundamental rights approach on 
the basis that it emphasises “judicial subjectivity” in creating rights 
not explicit in the Constitution and often permits the disregard of 
limitations which should be emphasized. 


Mr. Justice Frankfurter, of the majority, interprets the Due 
Process clause of the Fifth Amendment independently of the Four- 
teenth in relation to the federal government. By invoking the 
Fourteenth Amendment, the court must ascertain whether the pro- 
ceedings offend those canons of decency and fairness which express 


82 See Kauper, Frontiers of Constitutional Liberty, (University of Michi- 
gan Thomas Cooley Lectures 1956) at p. 171; and Mendolsohn (1955), 41 
Va. L. Rev. 493. 

83 (1908), 211 U.S. 78. 

84 Ibid., at p. 83. 

85 Ante footnote 77. 

86 Ante footnote 83, 
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the notions of justice of English speaking peoples. The importance 
of this case for our purposes is that it represents an attempt to escape 
from the static historical interpretation of Due Process in the 
interests of broadening the bounds of personal security at the expense 
of the state’s power to define the procedure employed in its adminis- 
tration of criminal justice.8? 


Looking at the cases and these didactic excerpts from the legal 
history of the term “due process of law’, one might well ask just 
what the term does mean, and how far its American meaning may 
be applicable to the Canadian scene. Aside from the problem of 
whether Due Process of Law meant the same thing for state and 
federal actions, it is submitted that the term implies the individual’s 
protection from the state’s coercive power unless the latter is exercised 
in accordance with established usages and procedure. That process 
was due process which conformed to procedures established by law. 
Standing in the context of the limitations in the first ten Amendments, 
the Due Process clause of the Fifth Amendment might fairly be 
expressed as meaning that all proceedings which threaten vital 
interests, whether criminal or civil in character, shall conform to 
procedures established by law, whether by constitution, statute or 
decision, as distinguished from arbitrary assertions of power by 
governmental officials. The freezing of the due process concept of 
the Fourteenth Amendment has to some extent stultified its growth 
and oriented its meaning towards the broadly conceived “fair trial” 
standard. Due Process of Law requires a proceeding under authority 
of a general law, “a law which hears before it condemns, which 
proceeds upon inquiry, and renders judgment only after trial.” 


From this brief summary, it should be clear that there are at 
least two dangers inherent in the due process concept. One is that 
Canadian courts should be careful not to equate political rights and 
interests of corporate enterprise in being free from government 
control of any kind, in the same way the U.S. Supreme Court did 
under the so-called ‘‘substantive due process.” The second danger lies 
in the fundamental rights approach of Mr. Justice Frankfurther in 
the Adamson case with its emphasis on “due process” as a formula 
concept which is both nebulous and subjective and disregards the 
other important limitations explicitly set out in the proposed Bill of 
Rights and in the Criminal Code. Of paramount importance, of 
course, will be the use of this concept as a basis of review of decisions 
of administrative tribunals in conjunction with section 3(c)(d) and 
(e) calling for a fair hearing in accordance with the principles of 
fundamental justice. 


(d) Due Process of Law and Parliamentary Privilege. 


There have not been for many years problems concerning the 
exercise of parliamentary privileges in this country.®* It may be 





87 See generally, Kauper, ante footnote 82. 
88 See Ward, Called to the Bar of the House of Commons (1957), 35 Can. 
Bar Rev. 529. 
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stated with substantial accuracy that, like the Imperial Parliament, 
each House of the Parliament of Canada can now define its own 
privileges, determine when they have been violated, and within 
certain limits, what punishments shall be inflicted. With the 
exercise of these powers the courts will not directly interfere. So, 
while the writ of habeas corpus is always available to a person 
imprisoned by either House, the courts uniformly remand the prisoner 
to custody if the return shows he is held on the order of the House. 
The ground of the committment will not be inquired into, and it was 
held that the return need not state in what the contempt of the 
House consisted.89 


Each House claims to be the sole judge of its own privileges and 
the courts recognize this as far as undoubted privileges are con- 
cerned.2° But there has been controversey between the courts and 
parliament as to their respective functions in dealing with alleged 
privileges. The courts have taken the view that parliament can judge 
the breach, only if the privileges claimed have been found to exist 
by the courts. Parliament has taken the view that the only function 
of the courts is to help as occasion arises in carrying out the wishes of 
Parliament. 


During the Pipeline Debate in the House of Commons in 1956, the 
Speaker entertained a motion that the writers of two letters to an 
Ottawa newspaper, Eugene Forsey and Marjorie LeLacheur, had made 
statements which were “derogatory of the dignity of parliament and 
deserve the censure of this House.’’®! Although the Speaker sub- 
sequently ruled that the statements were “fair and reasonable com- 
ment”, a ruling today that the writers were in contempt of Parliament 
and the issue of a Speaker’s warrant for their committal until they 
appeared before the Bar of the House of Commons would have raised 
a nice constitutional question. If the Speaker’s warrant showed cause, 
the possibility of judicial review would exist. But if no cause were 
shown, on the basis of the present law it is doubtful whether the 
courts would be prepared to accept the warrant on an application for 
habeas corpus. The nice question arises in the light of the “due pro- 
cess” clause of section 2 of the new Bill of Rights: if it is held that 
this phrase means determination by “superior courts” whenever an 
individual is detained, the issue is settled. The writers would not have 
to appear before the Bar of the House of Commons until the courts 
had determined whether there had in fact been a breach of parliament- 
ary privilege. 


Of importance, however, is the U.S. experience in interpreting 
“due process of law.” This experience may be highly persuasive for 
Canadian judicial interpretation. Therefore, U.S. decisions that “due 
process of law’ does not necessarily mean, determination by a 
“superior” court may prompt reliance on the historical origins of the 


89 See (1925-26), 74 Penn. L. Rev. 691. 

9 Stockdale v. Hansard (1839), 9 A. & E. 1; Sheriff of Middlesex’s Case 
(1840), 11 A. & E. 273. 

91 ‘Canada, House of Commons Debates, 1956, pp. 4528-90. 
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phrase. Thus, according to the modes of procedure current in Eng- 
land before the colonization of America, Parliament alone was judge 
and jury. It should be remembered that, although the question of 
parliamentary privilege has not arisen for several years, the frequent 
use of parliamentary investigating committees such as the Accounts 
Committee of 1958 will render the problem more important. Thus, if 
the engineers or the Queen’s Printer, Edmond Cloutier had failed to 
appear when summoned before the Parliamentary Committee, or 
having appeared proved unco-operative in answering questions, could 
they be committed for contempt, without recourse to the courts first? 


C. Section 2(b) “ ... protection of the law without discrimination. . .” 


There is a striking similarity between section 2(b) of the Bill of 
Rights and the first section of the U.S. Fourteenth Amendment. The 
phrase “equal protection of the law’’, though not in the Fifth Amend- 
ment, had early been interpreted as a requirement for legislative and 
executive acts by certain state and federal courts prior to 1879.9? 
But it was used without any clear purpose in the Fourteenth Amend- 
ment so that there was little effort to apply its vague content to con- 
crete cases.°3 Later, the equal protection clause was found to be a 
supplement to what would otherwise have been construed together to 
prevent all arbitrary legislative and administrative acts, and like 
certain other implied limits on legislatures, the equal protection 
principle was made and essential part of the concept of due process.% 


It is suggested, however, that the phrase “the right . . . to the 
protection of the law without discrimination . . .” will provide a separ- 
ate head of legislative authority embodying the protection of the 
general rules governing Canadian citizens procedurally in court with- 
out discrimination. In addition, it may be the means of prohibiting 
discrimination on racial and religious grounds in employment prac- 
tices, and in access to housing and places of public accommodation 
just as the Fourteenth Amendment was used by the U.S. Supreme 
Court to invalidate the segregation laws in the Southern states of the 
U.S., requiring separate accommodation for negroes and the like.% 
Although the federal Parliament has passed a Statute forbidding dis- 
crimination against any person on the grounds of race, creed, colour, 
nationality, ancestry, place of origin and sex, it is limited in its ap- 
plication to employees under its jurisdiction. Therefore the practical 
value of section 2(b) of the proposed Bill of Rights will depend on the 
constitutional basis of the statute in toto or in part. 


In most fields, the subject of discrimination ostensibly comes 
within the power of the provinces. Some provinces have passed acts 
similar to the federal Fair Employment Practices Act.% The only 


92 Holden v. James, 11 Mass. 396. 
93 The Slaughter House Cases, ante, at p. 89. 
94 Connolly v. Union Sewer Pipe Co. 184 US. 540; Truax v. Corrigan, 257 
U.S. 312 at p. 322, per Taft C.J. 
95See Brown v. Board of Education (1954), 347 U.S. 483; Bolling v. 
Sharpe (1954), 347 U.S. 447. 
(1952-53), 2-3 Eliz. II, (Can.) ce. 19. 
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comprehensive statute is the Saskatchewan Bill of Rights Act? 
which prohibits discrimination “because of race, creed, religion, colour 
or ethnic or national origin” in six areas—employment, carrying on 
business, owning land, accommodations ‘in public places, membership 
in professional and trade organizations, and education. The Ontario 
Fair Accommodations Practices Act forbids the denial ‘‘to any person 
of the accommodation services or facilities available in any place 
to which the public is customarily admitted.’ 


Aside from the general consideration referred to earlier providing 
for the constitutional basis of the Bill of Rights under the residuary 
power of the federal parliament, section 2(b) may be specially pro- 
tected by the heretofore undeveloped legislative head of “rights of 
citizenship.” A separate status of citizenship was considered by Rand 
J. in Winner v. 8.M.T. (Eastern Ltd.), when he observed as obiter: 


“The first and fundamental characteristic of the constitutional act was 
the creation of a single political organization of subjects of His penne | 
within the geographical area of the Dominion, the basic postulate of whic 
was the initiation of a Canadian citizenship. Citizenship is membership 
in a state; and in the citizens inhere those rights and duties, the correla- 
tives of allegiance and protection, which are basic to that status. 

The British North America Act makes no express allocation of citizen- 
ship as the subject-matter of legislation to either the Dominion or the 
provinces; but as it lies at the foundations of the political organization 
as its character is national, and by implication of head 25, section 91, 
“Naturalization and Aliens, it is to be found within the residual powers 
of the Dominion:” Canada Temperance case at p. 205. Whatever else 
might have been said prior to 1913, the Statute of Westminister, coupled 
with the declarations of constitutional relations of 1926, out of which it 
issued, creating in substance a sovereignty, concludes the question.”99 


Then Rand J. expressed the opinion that “a province cannot prevent a 
Canadian from entering it except, conceivably, in temporary circum- 
stances, for some local reason, as, for example, health.”20 


In an excellent commentary 1° on the substantive implications of 
Rand J.’s Winner opinion, it is suggested that the reason for creating 
a separate “citizenship status” was the desire to secure to civil 
liberties ‘an independent constitutional value’’)° in order to give an 
“appropriate constitutional form to matters which because of their 
unique character have a unity of interest and significance, extending 
equally to all parts of the Dominion.’ Surely the right of the in- 
dividual to the protection of the law without discrimination “is a 
matter which from its inherent nature” is of concern to the Dominion 
as a whole? If this is so, it is submitted that section 2(b) of Bill of 
Rights will have an overriding effect on provincial enactments abridg- 
ing or infringing it. This is true whether the section is characterized 


97 1947, c. 35 (Sask.). 

98 1954, c. 157 (Ont.); and see generally Bowker, Protection of Basic 
Rights and Liberties (1954-7), 2 U.B.C. Legal Notes, 281 at 302. 

99 [1951] S.C.R. 887 at pp. 918-9; and c.f. Reference re Alberta Statutes, 
[1938] S.C.R. 100 at Z 149 per Cannon J. 

100 Jbid., at p. 920. 

101 Price, Mr. Justice Rand and Canadian Citizenship (1958), 16 Fac. of 
L.R. 16; and see Roncarelli v. Duplessis, [1959] S.C.R. per Rand J. (unre- 
ported as yet). 

102 [bid., at p. 20. 
103 Jbid., at p. 24. 
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separately as an incident of citizenship or on a broader application 
under the residuary power of section 91 of the British North America 
Act. 

Laws against discrimination by private persons obviously create 
extensive problems of enforcement. Even the most ardent advocates 
of explicit protection for civil liberties are opposed to such laws on the 
ground that prejudice and discrimination cannot be prevented by laws, 
as morality cannot be legislated. One important consideration should 
be pointed out. Civil liberties generally are negative in character, 
aimed at securing freedom from something. Therefore, positive legi- 
slation should first promote social justice by ensuring certain minima 
of well-being below which people should not be allowed to fall. In 
this way, racial and religious discrimination will be mitigated by pro- 
tecting the individual from outside restraints and at the same time 
providing equality of opportunity.2°4 


(3) Section 3 of the Bill of Rights 


This section for the most part spells out the legal protections that 
exist under the common law respecting arrest, trial and detention.1% 
Much of this part of the Bill of Rights is codified by the Criminal Code. 
The salient features of the section are the provisions for the general 
right to counsel in section 3(b) (ii) and the right to counsel when 
appearing before an administrative tribunal in section 3(c). Although 
the Criminal Code and the various voluntary legal aid systems enable 
the indigent to be represented by counsel, this does not compel the 
court to provide counsel. The Sixth Amendment of the U.S. Bill of 
Rights enables the appointment of counsel for an accused in all federal 
cases, capital cases in state courts and lesser state crimes.1°° In fact, 
the right to aid of counsel in federal criminal proceedings under the 
Sixth Amendment extends to every phase of appeal, including the pre- 
liminary phase of obtaining permission to appeal. Perhaps section 
3(b) (ii) will be interpreted so that our courts must provide counsel 
in all criminal matters?1°7 


D. The Value of a Statutory Enactment on Civil Liberties 


Part II of the Bill of Rights deals with civil liberties in the event 
of “real or apprehended war, invasion or insurrection.” As it stands 
now the War Measures!® Act gives to the federal cabinet power to 
authorize whatever may be thought necessary in the interests of 
security. Among the powers specified are “censorship and control 
of publications and writing, communications” and “arrest, detention, 
exclusion and deportation.” All of this would be done by orders-in- 
council with the force of law and if any of them were violated the 
Cabinet could without reference to any court, prescribe its own penal- 
ties up to five years or five thousand dollars, or both. 


104 For a survey of other ie ean! statutes, see Ryan, More About 
a Bill of Rights (1958), 1 Can. Bar J. 74 at p. 75. 
105 See generally, Bowker, ante at p. 313. 
106 Anderson v. Heinze (1958), 258 F. 2d. 479. 
107 For the ens under the Criminal Code, see Ryan, ante at p. 76. 
108 R.S.C. c. " 
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Section 6 of the War Measures Act is to be repealed so that the 
proclamation declaring a state of war can be debated and if both 
Houses of Parliament resolve that the Proclamation be revoked the 
Bill of Rights cannot be abrogated by the government. It seems to 
me that these provisions might be inherently dangerous to their in- 
fluence on civil liberties in time of peace. Implicit in section 6 is the 
idea that the government can supervise the use of civil liberties. What 
then is to prevent a government in time of peace from making other 
insidious inroads on the use of civil liberties under the guise of 
protective legislation. The essence of civil liberties is that govern- 
ment agrees to keep its hands strictly off them—to preserve them 
rather than supervise their use. While they must be reserved to 
people, they cannot be left subject to the whims of majority opinion. 
Individual rights can best be protected against the vagaries of public 
opinion only through the courts. But in the light of the confused 
judicial interpretation of the constitutional basis of civil liberties, 
it is obvious that the courts themselves need guidance. The best form 
for this to take is as a Bill of Rights imbedded in the Constitution and 
thus made part of our national birth certificate. 


Even if the Bill of Rights were specially buttressed as part of the 
British North America Act, there are still those who would oppose 
any codification of our fundamental freedoms. It is better in Pro- 
fessor Clokie’s opinion to view civil liberty “as flowing from numerous 
aspects of a well-balanced constitutional system of government.” In 
his view “it is also better to have parliament draft appropriate laws 
now, even if misconceived and ill-judged, and establish the requisite 
procedural machinery, no matter how defective, than have these in- 
troduced, as they have been and will be in a haphazard, hasty and 
perhaps violent manner when necessity requires their speedy adoption. 
This is the way of constitutional wisdom and the guarantee of the con- 
tinuance of our liberties.”22° 


Implicit in these observations is the feeling that the only effective 
guarantee of freedom is a vigilant public opinion. For that reason, so 
the argument runs, civil liberties are better protected in Britain than 
in the United States. It should be remembered, however, that Canada 
and the United States lack the homogeneity and traditions of the 
British people. The existence of a federal system makes the situation 
more complex, especially in Canada where it is still uncertain what the 
distribution of legislative power is between the federal and provincial 
governments in respect to our basic freedoms. Although civil liberties 
have been traditionally better guarded in Britain, it is also true that 
civil liberties would have suffered severer abridgment in the United 
States,11 without Bills of Rights in the federal and state constitutions. 


109 McD. Clokie, The Preservation of Civil Liberties (1947), 12 Can. J. 
Ec. Pol. Sci. at p. 394. 

110 McD. Clokie, Emergency Powers and Civil Liberties (1947), 13 Can. 
J. Ec. Pol. Sci. 334 at p. 394. 

111 See generally, Corry Democratic Government and Politics (1952), and 
McCloskey, Essays in Constitutional Law (1957). 
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The prime advantage of a written Bill of Rights is its educational 
value. This is especially true in a young country like Canada to 
which are gravitating large numbers of persons of diverse origins and 
of little or no tradition of effective civil liberties. A Charter of basic 
liberties would be useful in teaching mutual respect and tolerance. In 
this regard, the proposed Bill of Rights is open to criticism. If a 
Charter of Liberties is to be of truly educational value, its language 
should be simple yet imaginative. It should contain salient phrases 
which are easily comprehended and catch the imagination of young 
and old alike. Unfortunately, the proposed Bill falls short of this ideal. 
It is set out like an elaborate blueprint, lacking even a decent preamble. 
This is one area where amendments might improve the language of 
the Bill and thus enhance its educational value. In addition, surely 
both the educational value and practical value of the proposed statute 
would have been greater if provision for some sort of sanctions had 
been made. Personal remedies in the form of injunctions and damages 
would certainly not be out of place. Finally, the content of the Bill 
might be criticized for its failure to take note of the change, in most 
Western countries, from laissez-faire to a more collectivist organiza- 
tion of society based on the principles of the Welfare State.? This 
omission is even more shameful when one remembers that Canada 
was a signatory to the United Nation’s Declaration of Human Rights. 

Actual protection of civil liberties in practice is essentially a 
judicial function. To often basic values are lost sight of by the courts 
in their reliance on Austinian formalism and the canons of constitu- 
tional interpretation. Codification of fundamental freedoms would 
render the necessary recognition, provided it is in its proper con- 
stitutional form, of those “preferred freedoms” which are necessary 
for the working of the “body politic of the Dominion.’ Large policy 
considerations confront the Supreme Court, particularly in the dis- 
charge of its task to protect the fundamental rights of the individual. 
For this reason, the Supreme Court if it is to maintain its role in a 
democratic society, cannot divorce itself from the climate of thinking 
that determines the trends in Canadian political, social and economic 
life, although the Court itself is an important influence on these trends. 
The Supreme Court is now in a favourable position since the final 
abolition of the appeal from Canadian courts to the Privy Council to 
reappraise the hierarchy of constitutional values by departing from 
formalistic doctrinal concepts embodied in prior decisions especially 
in the field of public law.%4 The court has open to it a variety of 
means to care for those interests which in its opinion demand special 
judicial protection. Surely those “preferred freedoms” enumerated 
in the proposed Bill are worthy of the vigilant protection of the 
Supreme Court, especially if they are violated by those provinces 
which have in the past done so much to undermine civil liberties. 
If the proposed Bill is questioned either in part or in toto would this 


~~ ear bat ye we 








112 See McWhinney, A Bill of Rights (1958), 5 McGill L.J. 36 at p. 46. 

113 Saumur v. The City of Quebec, ante, at p. 386. 

114See generally McWhinney, Judicial Review In the English Speaking 
World (1956), chapter 1. 

N.B. This article was completed before the March, 1959, issue of the 
Can. Bar Rev. was available. 
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not be a splendid opportunity for the Supreme Court of Canada to 
ensure a uniform standard of freedom to all by upholding the Bill of 
Rights as a valid federal enactment? It is in the area of Public law, 
then, that judicial determination of the interests to be served and the 
objectives to be attained can play its paramount role. 





APPENDIX “A” 
BILL C-60 


An Act for the Recognition and Protection of Human Rights and 
Fundamental Freedoms. 


Her Majesty, by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows: 


PART I 
BILL OF RIGHTS 


1. This Part may be cited as the Canadian Bill of Rights. 


2. It is hereby recognized and declared that in Canada there 
have always existed and shall continue to exist the following human 
rights and fundamental freedoms, namely, 


(a) the right of the individual to life, liberty, security of the 
person and enjoyment of property, and the right not to be 
deprived thereof except by due process of law; 

(b) the right of the individual to protection of the law without 
discrimination by reason of race, national origin, colour, 
religion or sex; 

(c) freedom of religion; 

(d) freedom of speech; 

(f) freedom of assembly and association; and 

(f) freedom of the press. 


3. All the Acts of the Parliament of Canada enacted before or 
after the commencement of this Part, all orders, rules and regulations 
thereunder, and all laws in force in Canada or in any part of Canada 
at the commencement of this Part that are subject to be repealed, 
abolished or altered by the Parliament of Canada, shall be so con- 
strued and applied as not to abrogate, abridge or infringe or to author- 
ize the abrogation, abridgement or infringement of any of the rights 
or freedoms recognized by this Part, and, without limiting the gener- 
ality of the foregoing, no such Act, order, rule, regulation or law 
shall be construed or applied so as to, 


(a) impose or authorize the imposition of torture, or cruel, in- 
human or degrading treatment or punishment; 
(b) deprive a person who has been arrested or detained 
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(i) of the right to be informed promptly of the reason for 
his arrest or detention, 
(ii) of the right to retain and instruct counsel without 
delay, or 
(iii) of the remedy by way of habeas corpus for the deter- 
mination of the validity of his detention and for his 
release if the detention is not lawful; 


(c) authorize a court, tribunal, commission, board or other 
authority to compel a person to give evidence if he is denied 
counsel or other constitutional safeguards; 

(d) deprive a person of the right to a fair hearing in accordance 
with the principles of fundamental justice for the determina- 
tion of his rights and obligations; or 

(e) deprive a person of the right to a fair and public hearing by 
an independent and impartial tribunal for the determination 
of any criminal charge against him. 


4. The Minister of Justice shall, in accordance with such regula- 
tions as may be prescribed by the Governor in Council, examine every 
proposed regulation submitted in draft form to the Clerk of the Privy 
Council pursuant to the Regulations Act and every Bill introduced in 
the House of Commons, to ensure that the purposes and provisions of 
this Part in relation thereto are fully carried out. 


PART II 


5. Nothing in Part I shall be construed to abrogate or abridge 
any human right or fundamental freedom not enumerated therein 
that may have existed in Canada at the commencement of this Act. 

6. Section 6 of the War Measures Act is repealed and the follow- 
ing substituted therefor: 


“6.(1) Sections 3, 4 and 5 shall come into force only upon the issue 
of a proclamation of the Governor in Council declaring that war, in- 
vasion or insurrection, real or apprehended, exists. 

) A proclamation declaring that war, invasion or insurrection, real 
or apprehended, exists shall be laid before Parliament forthwith after its 
issue, or, if Parliament is then not sitting, within the first fifteen days 
next thereafter that Parliament is sitting. 

(3) Where a proclamation has been laid before Parliament pursuant 
to subsection (2), a notice of motion in either House signed by ten mem- 
bers thereof and made in accordance with the rules of that House within 
ten days of the day the proclamation was laid before Parliament, praying 
that the proclamation be revoked, shall be debated in that House at the 
first convenient opportunity within the four sitting days next after the 
day the motion in that House was made. 

(4) If both Houses of Parliament resolve that the proclamation be 
revoked, it shall cease to have effect, and sections 3, 4 and 5 shall cease 
to be in force until those sections are again brought into force by a 
further proclamation but without prejudice to the previous operation of 
those sections or anything duly done or suffered thereunder or any offence 
committed or any penalty or forfeiture or punishment incurred 

(5) Any act or thing done or authorized or any order or regulation 
made under the authority of this Act, shall be deemed not to be an abro- 
gation, abridgement or infringement of any right or freedom recognized 
by the Canadian Bill of Rights.” 

Section 6 of the War Measures Act now reads as follows: 

“6. The provisions of the three sections last preceding shall only be 
in force during war, invasion, or insurrection, real or apprehended.” 
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Evidence In Aid of Foreign Tribunals 


BENZION SISCHY * 





It is the purpose of this article to deal briefly with the aid that 
Ontario Courts will afford foreign tribunals which seek testimony from 
persons within Ontario; such aid being required (saving any special 
rules of the Foreign Tribunal) when the testimony sought is not to 
be had voluntarily. 


The statutory provisions governing such aid are contained in 
sections 42 and 46 of The Canada Evidence Act, and section 57 of 
The Ontario Evidence Act, and, briefly, are to the following effect.1 
When a Court or Judge is shown that a foreign tribunal desires 
testimony from a person within Ontario such Court or Judge may 
order such person to appear before some person nominated by it, 
to give testimony on oath and to produce such documentary evidence 
as he may have in his possession or under his control. The power 
to order such testimony has recently been subject to intensive judicial 
scrutiny by Gale J. in Re Radio Corporation of America v. Rauland 
Corporation et al.,2 and as it must now be regarded as the leading 
case on the interpretation of the relevant statutory provisions, it is 
dealt with in greater detail below. 


The Difference Between the Ontario Evidence Act and 
The Canada Evidence Act 


The Ontario Evidence Act contemplates nomination by the 
foreign tribunal of the person before whom the evidence is to be 
taken. On the other hand, The Canada Evidence Act allows the 
Court or Judge to name such person. If the request of the foreign 


*Mr. Sischy, LL.B. (London), of Lincoln’s Inn, of Osgoode Hall, Barrister-at- 
law is presently engaged in practice in Toronto. 


1R.S.C, 1952, c. 207, and R.S.O. 1950, c. 119. The Ontario Evidence Act 
provides that the application be made to “the Supreme Court or a judge 
thereof or to a ~~ of a county or district court.” 

The Canada Evidence Act provides that the emg be made to a 
court or judge and by section of the Canada Evidence Act “court” is de- 
fined to mean “the Supreme Court of Canada and any superior court in any 

rovince of Canada”; “judge” is defined to mean any judge of the Supreme 
e a Canada and any judge of any superior court in any province of 
anada. 

By the Canada Evidence Act aid may be given to “any court or tribunal 
of competent jurisdiction, in any other of Her Majesty’s dominions or in any 
a country before which any civil, commercial or criminal matter is 
pending.” 

By the Ontario Evidence Act aid may be given to “any court or tribunal 
of competent jurisdiction in a foreign country.” 

2 [1956] O.R. 630. 
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tribunal contains no reference to a person before whom the proposed 
witness is to be examined, the application should be made under both 
The Ontario Evidence Act and The Canada Evidence Act.’ Indeed, it 
may be wise practice to make all applications under both statutes. 
The aid sought is within the discretion of the Court or Judge and 
the unfitness of the person before whom a proposed witness is to be 
examined is a possible ground for refusing the order. Application 
under both statutes would obviate a fresh request from the foreign 
tribunal, though it is readily admitted that it would be the rare case 
indeed where the person expressly nominated by the foreign tribunal 
was not in fact the person named in the order.* 


The two statutes are not in conflict with one another and resort 
may be had to either or indeed to both. On this aspect Aylen, J. had 
this to say in Re Paramount Film Distributing Corporation v. Ram 
et al.®: 


“The question at once arises whether in view of the existence of the 
Ontario Evidence Act, I have power to proceed under The Canada 
Evidence Act. Before the Ontario Evidence Act was enacted the matter 
was dealt with in Re Wetherell and Jones (1883), 4 O.R. 713, 3 Cart 315. 
In that case the late Chancellor Boyd said that the taking of evidence 
in this Province to be used in civil actions pending in foreign tribunals 
was not a subject assigned to the exclusive legislative authority of the 
Province by s. 92 of The British North America Act. He also held that 
the Dominion Parliament had in effect constituted the Courts of Ontario 
and their — Dominion Courts for the purpose of taking such evidence 
in aid of foreign tribunals as a matter of international comity. If there 
were any real contradiction between the two statutes it might be that 
the Ontario statute should govern, but there is no real contradiction. The 
purpose of the two statutes is identical but the Ontario statute seems to 
contemplate that the aonge letters rogatory will in every case name or 
suggest a commissioner. at is apparently not the case and I have no 
_ hesitation in turning to the Dominion Statute for my authority.” 


The Ontario Evidence Act will aid a foreign tribunal in the 
obtaining of testimony “. . . in or in relation to any action suit or 
proceeding . . .”6 Not unnaturally, “action”? is defined in terms 
which include prosecutions for offences only when such offences are 
contrary to an Ontario Statute, or to by-laws and regulations passed 
under such statute. The Ontario Evidence Act is of no assistance 
to the tribunal that seeks evidence in aid of a criminal prosecution. 
On the other hand the Canada Evidence Act® will aid the foreign 


3 Re Paramount Film Distributing Corp. v. Ram, [1954] O.W.N. 753. 
4It would seem that in many cases the letters rogatory would fail to 
name a commissioner or examiner and, often, are couched in terms that 
suggest a belief by the foreign tribunal that the evidence will be taken before 
some official of the Ontario Court. The applicant should ones the “com- 
missioner” and if none is named in the letters rogatory an affidavit showing 
fitness in such suggested commissioner should be filed. 

5 Ante footnote 3 at p. 754. 

6 Ante footnote 1, s. 1. 

7 Ante footnote 1, s. 1. 

8 The foreign tribunal may also be aided when trying an issue of extra- 
dition at the behest of the Government of Canada under Section 31(1) of 
The Extradition Act R.S.C. c. 322, which provides: 

Whenever for the ay of this Act it becomes necessary or expedient 

to secure evidence by depositions taken in Canada to be used in a foreign 
state any justice of the peace having authority to issue a warrant for 
the apprehension of persons accused of offences and to commit such per- 
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court or tribunal “. . . before which any civil, commercial or criminal 
matter is pending’, such aid extending even to the ordering of the 
accused person’s attendance to testify before the commissioner named 
in the order.1° The accused person might of course avail himself 
of the protection afforded by Section 4614 of the Canada Evidence 
Act. 


In Re Isler!”, the facts were as follows. Criminal proceedings 
for fraud were pending in France against Carl Frederick Isler, a 
resident of Toronto and two others, one a resident of Paris, France, 
the other residing in Switzerland. The Investigating Magistrate!’ 
caused letters regatoire to be transmitted to the Department of 
External Affairs in Ottawa, requesting the assistance of a Canadian 
Court in obtaining the testimony of Isler. These Letters Rogatoire 
were referred to the Attorney General for the Province and counsel 
on his behalf made an ex parte application to Mr. Justice Middleton 
for an order that Isler attend for examination vive voce before a 
commissioner to be named by His Lordship in the order. The obvious 
objection to making such an order is that English and Canadian Law 
do not authorize the examination under oath of an accused at the 
behest of the prosecution. Mr. Justice Middleton made the order and 
dealt with the objection in these words!*: 


“Under our statute the only limitation upon the right to examine is that 
found in Section 4515, which gives the witness the same right to refuse 
to answer questions to criminate, or other questions, as a party or witness 
would have in a cause pending in the Court by which, or by a Judge 
whereof the order is made. Considering the matter as carefully as I 


sons for trial, may take such depositions in the absence of a person 

accused of an extradition crime in like manner as ~—_ take depositions 

if the accused person were present and charged before him with such 
extradition crime. 

9 Ante footnote 1 s. 42. 

10In the United Kingdom evidence in aid of foreign tribunals conducting 
criminal prosecutions may be ordered under the Extradition Act. However, 
in accordance with British tradition, when dealing with extradition and ex- 
traditable offences the following proviso appears: 

“ .,.. provided that nothing in this section shall apply in the case of any 

criminal matter of a political character.” 

There is, of course, no such restriction in the Canada Evidence Act. 

11 R.S.C. 1952, c. 307, s. 46(1): Any person examined under any order 
made under this Part has the like right to refuse to answer questions tending 
to criminate himself or other questions as a party or witness, as the case 
may be, would have in any case pending in the court by which or by a 
judge where the order is made. 

Ss. No person shall be compelled to produce under any such order, 
any writing or other document that he could not be compelled to produce at 
the trial of such cause. 

12 (1915), 34 O.L.R, 375. 

13In the light of the decision of Gale, J. in Re Radio Corporation of 
America v. Rauland Corporation et al. (1956), O.R. 630, it may have been 
incorrect to give assistance to an investigating magistrate, his functions being 
that of “pre-trial” in the gathering of evidence. e might also argue that 
an investigating magistrate is not “a court of competent jurisdiction” and only 
such courts can be aided under the Canada Evidence Act. Thus a Grand 
Jury investigation not being a “court” cannot be given aid, and it would seem 
that in many respects the functions of an investigating magistrate are similar 
to those of a Grand Jury. 

14 Ante footnote 12 at p. 377. 
15 R.S.C. 1927, s. 45, now R.S.C. 1952, c. 307, s. 46. 
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can, I have come to the conclusion that the question of the obligation 

of Isler to submit to examination does not now arise and that I ought 

to make the order sought leaving it to Isler to object (if he sees fit) to 

—— or to answer any questions which he may think would criminate 

im.” 

There is one further distinction between the two acts. The 
Ontario Evidence Act relates to witnesses only. The Canada Evi- 
dence Act relates to both parties and witnesses. Whether examina- 
tion for discovery of a party to an action can be ordered under the 
Canada Evidence Act is considered below. 


a ee le eee ee a = 


Limitations on the Aid that will be afforded the Foreign Tribunal 


The relevancy of the testimony sought is not a matter for 
the Ontario court. Relevancy of testimony is to be decided by the 
rules of the foreign tribunal and the Commissioner appointed must 
apply those rules as best he can. The protection of the party 
examined is spelled out in Section 46 of the Canada Evidence Act 
and is most succinctly stated by Mr. Justice Thompson in National 
Telefilm Associates Inc. v. United Artists Corp. et al.1", and by Mr. 
Justice Gale in the R.C.A. case!®: 


“Persons in Ontario are not required to submit to any broader form of 

enquiry in relation to a forei —— action than that to which they would be 

liable in an action in our own 

It has been recently decided that the testimony sought must be 
testimony for use at the trial and not “as an aid to discovery or 
pretrial.” This is one of the ratios decidendi in Re Radio Corporation 
etc. v. Rauland Corporation et al.°, and has been quoted with 
approval and followed by Thompson, J. in National Telefilm Associates 
Inc. v. United Artists Corp. et al.2°. The rule, however, is not free 
from doubt, and if discovery [italics mine] in the rule includes 
“discovery of a party to the action” it is in conflict with the decision 
of Re Kirchoffer v. The Imperial Loan and Investment Company}, 
a decision not cited to either court in the above two cases. 


The facts in the Radio Corporation case briefly were as follows. 
Some time prior to 1955 the Radio Corporation of America, better 
known as R.C.A., commenced an action in a United States District 
Court claiming an infringement of its patents by two other competing 
corporations in the electronics field, the Rauland Corporation and 
the Zenith Radio Corporation. The Defendants counter-claimed, 
alleging that R.C.A. and certain foreign corporations had by unlawful 
conspiracy and cartel arrangements hindered and prevented the 
Defendants from carrying on their business in certain foreign 
countries, particularly England, Holland, France, Germany and 





16 Re Radio Corporation etc. v. Rauland etc., [1956] O.R. 630 at p. 637 and 
Desillar Fells & Co. (1879), 40 L.T. 423. 

1714 D.L.R. (2nd) 343 at . 345. 

18 [1956] O.R. 630 at p. 

19 Ante footnote 16, 

20 Ante footnote 17 

217 O.L.R. 295. 
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Canada. Battle lines having been drawn, the Defendants in time 
sought evidence in these foreign countries to sustain their allegations. 
In March, 1955, the Defendants asked the United States District 
Court for letters rogatory addressed to the proper judicial authorities 
in England and the fate of these letters rogatory are of interest to 
us as Gale, J. adopted the reasoning of the English Court when the 
matter was ultimately disposed of in Radio Corporation of America 
v. Rauland Corporation.?2 

The letters rogatory were wide in scope and were directed mainly 
against the English Electric Corporation, and the Electrical and 
Musical Industries Limited, the latter corporation often known by its 
trade name “His Master’s Voice”. Certain individuals were, how- 
ever, “requested” as witnesses. Barry, J. in chambers, held that 
under the Foreign Tribunals Evidence Act 1856 (the relevant English 
statute) he had no power to order the corporations to produce the 
documents sought because to order such was to order discovery against 
a person not a party to the action. However, he did order that the 
individuals named in the letters rogatory should attend for examina- 
tion and produce certain documents provided those documents were 
specified and identified by the Applicants. The individuals were all 
directors of the English corporations, all, it seems, with long histories 
of association with the corporations concerned and presumed to have 
an intimate knowledge of the documents sought. The Corporations 
could well have passed resolutions prohibiting these directors from 
producing the documents, in which case they could not have been 
produced nor their production ordered. The gate, however, had been 
opened by Barry, J. and secondary evidence of these written docu- 
ments could have been adduced by the oral testimony of witnesses 
who it would seem had some intimate knowledge of them. The 
Divisional Court of the Queen’s Bench (Lord Goddard C.J., Hilberry 
and Devlin JJ) overruled Barry, J. They agreed with Barry, J. 
that discovery against a person not a party to the action could not be 
ordered under the Foreign Tribunals Evidence Act, but going further, 
they said that if the oral testimony sought was itself sought for 
discovery (and here the word pre-trial crept in as an addition), such 
oral testimony itself would not be ordered. The section of the 
English Act dealing with the production of documents was held to 
be ancilliary to the ordering of testimony to be given. The Divisional 
Court went on to distinguish between ‘direct’ testimony which was 
defined as being testimony required for the trial of the issue or 
issues, and ‘indirect testimony’ which was testimony used at a 
discovery or pre-trial. The word pre-trial seems to have been sub- 
consciously added. Discovery in England means discovery of docu- 
ments, and oral discovery, such as is to be had in Ontario, is known 
in only a limited sense in English practice and then only by means 
of Written Interrogatories delivered by leave of the Master who 
examines the Interrogatories before they are delivered, striking out 
such that do not fall within the rules relating thereto. The Lord 


22 [1956] 1 Q.B.D. 618. 
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Chief Justice equated discovery with pre-trial and regarded both as 
a sort of “dry-run.” 


“It is agreed now that the order could not be made upon the companies 
because they are not parties to the action, and the device, if I may use 
that expression without offence to wo gee of saying that a director is 
to be called and may be examined with regard to these documents seems 
to me fl to be trying in another way to get discovery which cannot 
be orde under the Act. Secondly it seems to me perfectly clear... 
that this is merely an attempt to get evidence in the course of discovery 
a which are known to the American Courts—and are also 

own to the Canadian Courts—which are a sort of pre-trial before the 
main trial. It is an endeavour to get in evidence by examining people 
who may be able to put the parties in the way of getting evidence. That 
is mainly what we should call a “fishing” procedure which is never allowed 
in the English Courts and I think that that of itself would be a complete 
objection and ought to justify the court in refusing to make the order.”23 


On the evidence contained in the letters rogatory and in the 
judgment of the District Court of the United States on the granting 
of the letters, the Divisional Court held that the evidence was sought 
in conjunction with pre-trial depositions and that therefore no order 
assisting the foreign tribunal could be made. 


In October, 1955, the Defendants sought letters rogatory from 
the United States District Court addressed to the appropriate judicial 
authorities in Ontario. Here too, as in England, they sought to 
examine certain witnesses who were directors of Corporations alleged 


by the Defendants to be co-conspirators with R.C.A.: “... and the 
production of documents in the possession, custody or control of said 
witnesses or in the possession, custody and control of . . .” and five 


corporations were then named in the letters rogatory. On an ex 
parte application, McLennan, J. made the necessary order by which 
six named persons were instructed to appear before a commissioner 
named in the letters rogatory. As to documents in possession of the 
five corporations, they were to be dealt with at a later stage (pre- 
suming, it would seem, that the corporations by its officers would 
be unwilling to produce the documents requested). 


Application was then made to set aside the order of McLennan, J. 
and the motion to set aside the order was heard by Gale, J. in 
Chambers, on the 27th of March, 1957. It was strongly urged that 
here too, as in the letters rogatory addressed to the English Courts, 
the testimony was sought not for use at the trial but in aid of 
discovery and as such could not be ordered under the Canada 
Evidence Act. 


In two respects the materials before Mr. Justice Gale differed 
from those before the Divisional Court. The Divisional Court had 
found that the testimony was required in “aid of discovery” largely 
on the written judgment of His Honour Judge Igoe of the District 
Court, dismissing the Plaintiffs’ appeal against his issuance of the 
letters rogatory. No such judgment was forthcoming in respect of 
the letters rogatory addressed to the Ontario Courts. One suspects 
that the Plaintiffs, having lost the earlier appeal, felt little chance 


23 Ibid., at p. 625. 
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of success in respect of those concerning Ontario. In addition, how- 
ever, there was filed with the letters rogatory an affidavit of one 
Phillip J. Curtis of the Illinois Bar. In it Mr. Curtis categorically 
stated that the evidence sought was for use at the trial itself and 
would, if obtained, be so used. Mr. Curtis further stated that prior 
to issuing the letters rogatory, Judge Igoe judicially determined that 
the oral and documentary evidence referred to in the letters rogatory 
were material and relevant to the issues and necessary for use at the 
trial of the action. 


Gale, J. followed the Divisional Court and defined “testimony in 
relation to such matter” as testimony for use at the trial, holding 
further that the Canada Evidence Act (as in the case of the Foreign 
Tribunals Evidence Act) did not authorize an order for a person to 
submit to examination or production for the purpose of discovery 
or pre-trial in a foreign action. Gale, J., after referring to the 
decision of the Divisional Court, said: 

“The Court held that the phrase ‘the testimony relating to such matter’ 

in s. 1 of The Foreign ibunals Evidence Act, 1856, c. 113, referred 

only to the testimony oral or documentary in the nature of proofs for 

the trial, and that in England there was no jurisdiction to require a 

person to submit to examination or production for the purpose of 

discovery or pre-trial. I adopt that reasoning and give the same interpre- 
tation to that phrase where it appears in s. 42 of The Canada Evidence 

Act under which the defendants are endeavouring to gain relief.”24 

Gale, J., on the evidence afforded by the affidavit of Mr. Curtis, 
found that the evidence sought was required for use at the trial. 
The order he made, however, amended in great detail that originally 
made by McLennan, J. Paragraph 3 of McLennan J.’s order com- 
manded the witnesses to bring before the commissioner documents 
which were vaguely and generally described. As Gale, J. pointed out, 
the order put upon such witness the onus of searching through 
numerous documents and deciding which of them might possibly be 
relevant. Production of so wide, vague and general a nature could 
not be awarded against a party to an action in Ontario, and, a fortiori, 
should not be ordered against a mere witness. The test laid down 
by Gale, J. (adopting that of Lord Esher in Burchard v. McFarlane?) 
was the simple question—Would a Subpoena Duces Tecum (embodying 
the terms of the proposed order) be enforceable in an action in 
Ontario?—If not, the order is beyond the powers of the Court. 


In the final result, Gale, J.’s order was not unlike that of Barry, J. 
Perceiving that the Defendants sought specific documents (and no 
doubt could specify them), he gave leave to the Defendants to re-apply 
for an order directing the witness to produce before the commissioner 
the documents requested, provided that the documents requested were 
“specified or identified in some way so as to inform the persons who 
are to be examined of the particular writings or documents they are 
to produce.” And like the judgment of Barry, J. the questions of the 
privilege of the documents and the possible refusal of the Corporations 


24 Ante footnote 2 at p. 635. 
25 (1891), 2 Q.B. 241. 
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to allow the witnesses to produce them were left to be determined at 
a later stage by the Commissioner or by the Corporations themselves. 
Thus at page 643: 
“Objection was taken too by the applicants to the production of some 
of the documents listed in the section relating to Canadian Radio Patents 
Limited on the ground that to comply would necessitate a disclosure 
of documents of a confidential nature. I doubt whether that is sufficient 
cause for striking out paragraph 3 of the order. It is quite true, as is 
pointed out in Wigmore on Evidence, 3rd Edition, Vol. 8, sec. 2212(3), 
pp. 156-161, that on occasions documents which contain trade secrets 
ave not been ordered to be produced. However, there is nothing before 
me by which I can determine whether any particular writing is or is not 
in that category and any objection of that character is better left for the 
consideration of the Commissioner. He may, of course, decide to invoke 
the rule of exclusion to which I have just alluded but the point may 
never arise. None of the documents may be found to fall into the 
privilege and, if they do, the company may well pass a resolution declin- 
in permission to the witnesses to produce such documents, in which 
event they will not be available.” 


One cannot quarrel with the decision of Gale, J. in the instant 
case, but the fear of “discovery or pre-trial’ that appeared to have 
affected the Divisional Court so strongly should not have found so 
resonant an echo in the Ontario Court where oral discovery is known 
not to be the “pre-trial” or “dry-run” that the English Court regarded 
it. 

The facts in Re Kirchoffer v. The Imperial Loan and Investment 
Company®, were these: Kirchoffer had been the agent in Manitoba 
of the Defendants, an Ontario loan company. He brought an action in 
Manitoba for the balance of salary and commissions due him, the De- 
fendants counterclaiming for damages sustained by the alleged neglect 
of the Plaintiff’s duties as such agent. One Dr. Kertland had been the 
manager of the defendant company at all material times of the 
Plaintiff’s employment, but had resigned from such position prior to 
the commencement of the action. The Manitoba Court had ordered 
Dr. Kertland to attend for examination for discovery, but being out- 
side the jurisdiction of that Court, Dr. Kertland refused to comply 
with the order. An application was then made under the provision 
of the Ontario and Canada Evidence Acts?’, for the assistance of the 
Ontario Court in compelling Dr. Kertland to attend such examination 
for discovery. Burchard v. McFarlane*® upon which Barry, J. and 
Devlin, J. had based their respective judgments, was cited to the 
Court, and Counsel who appeared to oppose the application contended 
that neither the Ontario Evidence Act nor the Canada Evidence Act 
(which followed the English statute so closely) contemplated examina- 
tions for discovery.29 The late Chancellor Boyd, delivering judgment 
a week after the argument had been heard, had this to say: 


“The Imperial Statute 19 & 20 Victoria Ch. 113, sec. 1, relates to witnesses; 
ours extends to parties as well as witnesses R.S.C. 1886 Ch. 140. The 


267 O.L.R. 295. 

27 At that time R.S.C. 1885, c. 140 and R.S.O, 1897, c. 73. 

28 Ante, footnote 25, 

29 Citing Dreyfus v. Peruvian Guano Co. (1889), 41 Ch. D. 151, where the 
Court (Kay, J.) refused to entertain an action for discovery brought in aid 
of proceedings in a foreign court. 
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order asked is to examine Dr. Kertland, a manager of the Defendants, 

for discovery. As such officer he is a quasi party, or stands for the 

person to be examined for the corporation who is the defendant. I think 

the statute applies on a liberal construction to such a case and grant the 

order as upon an ex parte application. 

The cause that was shewn on the part of the Defendants is not to count 

against them if they are advised to apply or move against the order 

made.” 

It is submitted therefore that the rule must be restricted to the 
following: 


An order for discovery to assist a Foreign Tribunal may not be 
made against a person qua witness though such an order may be 
made against a person qua party. 


It is readily admitted that only very rarely would the problem 
of ordering discovery against a party, in aid of the Foreign Tribunal, 
come before our Courts. Obviously a party to an action before a 
foreign tribunal, refusing to obey an order of such tribunal may find 
his pleadings struck out and judgment given against him. With such 
effective remedy in the hands of the foreign tribunal, the above 
suggested distinction may not receive judicial test for some long time. 


Summary and Conclusion 


Facilities to enforce the giving of testimony for the use of foreign 
tribunals are available under the Canada Evidence Act and the 
Ontario Evidence Act. Such facilities are generally invoked when 
the witness may or does prove unwilling to furnish the testimony 
required. Should the witness prove willing, Ontario law will not 
hinder the foreign tribunals from appointing whomsoever they may 
wish as examiner and from taking depositions in whatever manner 
they desire. Limitations will be placed on the testimony to be given 
only when the aid of the Ontario court is invoked. 


Aid will be given a foreign tribunal only when the testimony 
sought is for the use at the trial of the issue itself. Testimony for 
use at pre-trial proceedings, evidence required to lead to a train of 
inquiry only, proceedings in the nature of a “fishing” expedition, will 
not be ordered. This limitation may be summed up in the rule 
“An order for discovery of a person not a party to the action will 
not be given in aid of a foreign tribunal seeking the same.” It is 
submitted, however, that such order for discovery may be given 
against a party or quasi party to the action. 


The witness may avail himself of the self-same protection that 
he would have were he a witness in an Ontario action. Thus he 
need not criminate himself; nor can a Subpoena Duces Tecum be wider 
in scope than that which could be issued against him in an action 
in our courts. The possibility or probability that the testimony 
required will incriminate the witness cannot be raised as an objection 
‘in limine’ to an order being made, such objection must be taken 
before the commissioner or examiner. 
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The relevancy of testimony is a matter for the law of the foreign 
tribunal and subject to the rule, that a witness cannot be asked to 
undergo a broader form of inquiry than that which he would have 
to submit to in an action before the Ontario courts, the commissioner 
should apply the rules of evidence of the foreign tribunal. It may be 
suggested, in passing, that when the commissioner is uncertain as to 
its relevancy or admissibility by the rules of the foreign tribunal, 
the testimony sought should be admitted, leaving it to the foreign 
tribunal to reject such evidence should it offend against its rules of 
evidence. 


In conclusion the writer offers a precedent of an application to 
the Judge in Chambers, and the order consequent thereon, which with 
adaptation can be used for most applications under the relevant 
statutory provisions. 


IN THE SUPREME COURT OF ONTARIO 
In the Matter of the Ontario Evidence Act, being Chapter 119 of 
the Revised Statutes of Ontario 1950; 
And in the Matter of the Canada Evidence Act, being Chapter 
307 of the Revised Statutes of Canada 1952; 


And in the Matter of a certain Petition for Divorce now pending 
in the Probate Divorce and Admiralty Division of the High Court of 
Justice, England, namely between: 





Petitioner 


— and — 





Respondent. 


TAKE NOTICE that an application will be made to the presiding 
Judge in Chambers, at Osgoode Hall in the City of Toronto on 
day the day of next, at the hour of eleven o’clock in 
the forenoon or so soon thereafter as the application can be heard, 
on behalf of the Petitioner in the above styled action for an order that 
attend before (one of Her Majesty’s Counsel) 
at such place and at such time as may be appointed by him the said 
and there and at such time answer on his oath or affirma- 
tion viva voce questions touching said certain matters contained in 
a certain Petition for Divorce now pending before the Probate Divorce 
and Admiralty Division of the High Court of Justice, England, as may 
be asked of him by the Agents for the Petitioner or the Respondent in 
the aforesaid Petition for Divorce, and further that the said 
cause to be reduced to writing the answers of the said and 
mark for identification all books, letters, papers and documents that 
may be produced at the aforesaid viva voce examination of the afore- 
said 
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And for an Order that the Petitioner be at liberty to issue a 
subpoena ad testificandum out of this Honourable Court directed to the 
said to appear before the said at such time 
and place as the said may set and there to answer such 
questions as may be asked of him by the Agents for the said Peti- 
tioner or the Respondent. 


AND TAKE NOTICE that in support of such motion will be read 
the Letters of Request from the Probate Divorce and Admiralty 
Division of the High Court of Justice, England, dated the 


day of , the Affidavit of , sworn the 
day of , filed, and such further or other material as 
Counsel may advise. 
DATED at Toronto, this day of , A.D. 19...... 
ssnegueuennenninoneaas ; am Aaah... ’ 


Agents for the Petitioner’s Sol- 
icitors who are 


Agents for the Respondent’s 
Solicitors who are 


IN THE SUPREME COURT OF ONTARIO 


The Honourable Mr. Justice 
In Chambers. f day the day, of 


In the Matter of the Ontario Evidence Act, being Chapter 119 of 
the Revised Statutes of Ontario 1950; 


And in the Matter of the Canada Evidence Act, being Chapter 
307 of the Revised Statutes of Canada 1952; 


, And in the Matter of a certain Petition for Divorce now pending 
in the Probate Divorce and Admiralty Division of the High Court of 
Justice, England, namely between: 


OSGOODE HALL LAW JOURNAL 





Petitioner 


ami ON 





Respondent. 


Upon application of the Petitioner in the above styled Petition, 
upon hearing read the Letters of Request issued out of the Probate 
Divorce and Admiralty Division of the High Court of Justice, En- 
gland, dated the day of 19....., and the Affidavit 
of sworn the day of , filed, and upon 
hearing counsel for the said Petitioner, 


1. It is ordered that do attend before 
(one of Her Majesty’s Counsel) at a time and place appointed by the 
said and at such time and place answer on his oath or 
affirmation viva voce the several questions touching the matters con- 
tained in the aforesaid Petition for Divorce which may be asked of 
him by the Agents for the Petitioner or the Respondent and that the 
said cause to be reduced to writing the answers of the said 
and cause to be marked for identification all books letters 
papers and documents produced at the examination of the said 


2. And it is further ordered that the said Petitioner be at liberty 
to issue a subpoena ad testificandum out of this Court directed to the 
said requiring his attendance before the said at 
the said time and place, and there to answer such questions as may be 
asked of him by the Agents for the said Petitioner or the Respondent. 


Assistant Registrar, S.C.O. _ 
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LIFO—Cost of Inventory under 
The Income Tax Act 


PETER B. GLASSFORD * 





The obstacles in the path of applying modern accounting methods 
to the computation of income for tax purposes are of real and 
important concern. One such problem, which is the subject of this 
article, is the method of costing inventory for tax purposes. In most 
businesses it is almost impossible to precisely identify each item in 
its inventory and to allocate to it an exact cost, and therefore some 
arbitrary method must be adopted. Of the major methods of costing 
inventory recognized by accountants, LIFO (last in first out) seems 
to be the only one objected to by the Minister of National Revenue 
for tax purposes. 


The problem is more easily stated than solved. Accounting 
methods and accepted commercial practice have changed radically 
in the last thirty years. The Balance Sheet, formerly the most im- 
portant of the annual financial statements has been downgraded in 
favour of the Statement of Profit and Loss. The refusal of the 
courts to accept LIFO in determining income appears to be based on 
earlier judicial decisions which in turn were predicated on the 
generally accepted commercial practice of emphasising the Balance 
Sheet. The present Income Tax Act recognizes many exceptions to 
the principle of regarding the income tax year without reference to 
previous or subsequent years, i.e. the provisions allowing the farmer 
to average his income over five years and the loss carryovers per- 
mitted taxpayers by the Act. As prices for the businessman can 
fluctuate as violently as the weather for the farmer, perhaps our 
present situation should also qualify as an exception to avoid the 
inequity of taxing, in some businesses, fictional paper profits on 
inventory perhaps never to be realized. The specific problem here 
then merges with the larger one of whether accepted commercial and 
accounting methods will be adopted in determining income for tax 
purposes. 


The relevant sections of the Income Tax Act are Sections 14(2) 
and Section 139(1) (w): 


Section 14. “For the purpose of computing income the property described 
in an inventory shall be valued at its cost to the taxpayer or its fair 


*Mr. Glassford, B.Comm. (McGill) is presently in the third year at Osgoode 
Hall Law School. 
1R.S.C. 1952, c. 148. 
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market value, whichever is lower, or in such other maner as may be 

permitted by regulation.” 

Section 139(1)(W). “ ‘inventory’ means a description of property the 

cost or value of which is relevant in computing a taxpayers’ income.” 

The only regulation issued provides that “for the purpose of 
computing the income of a taxpayer from a business: 


(a) all the property in the inventory may be valued at the cost 
to the taxpayer, or 

(b) all the property in the inventory may be valued at the fair 
market value.’’? 


The taxpayer may thus value his inventory at cost, market, or 
perhaps a combination of the two, but nowhere in the Act is “cost” or 
“market” defined. The Income Tax Department has recognized that 
the average cost and FIFO (first in first out) methods of determining 
the cost of inventories are appropriate for income tax purposes. 
However, it has not been prepared to accept the LIFO (last in first 
out) method. In M.N.R. v. Anaconda American Brass Ltd.,3 it was 
held by the Privy Council, reversing judgments of the Exchequer 
Court,* and the Supreme Court of Canada,5 that the LIFO method 
Was not appropriate in determining income under the Income War 
Tax Act. I shall return to this decision but first I would like to 
briefly discuss the meaning of “cost”. 





It is generally accepted commercial and accounting practice that 
where, as in most types of businesses, it is impossible to ascertain the 
specific cost of items in an inventory, some assumption is necessary 
for the purpose of determining the cost of inventory on hand at the 
end of any year. The most authoritative statement from an account- 
ing point of view in Canada on the meaning of “cost” as used in 
inventory valuation is to be found in Bulletin No. 5 of the Canadian 
Institute of Chartered Accountants. The most common and widely 
accepted of these assumptions are: 





1. Average Cost 


Under this method the cost of each item of a particular type 
which is on hand at the end of the year is taken to be the weighted 
average of the cost of all such items which were (a) on hand at the 
beginning of the year, and (b) acquired during the course of the year. 


2. FIFO (first in first out) 


If this method is used the items first purchased are assumed to 
have been disposed of first and the cost of the inventory on hand at 
the end of the year is considered to be the cost of the items most 
recently acquired. 





2 Dominion Income Tax Regulations, Part XVII, s. 1800. 
3 [1956] A.C, 85. 

4 Anaconda American Brass Ltd. v. M.N.R., 52 DTC 1111. 
5 M.N.R. v. Anaconda American Brass Ltd., 54 DTC 1179. 
6 R.S.C. 1927, c. 97. 
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3. LIFO (last in first out) 


Under this method, generally speaking, the last items acquired 
are assumed to have been disposed of first and the cost of the items 
on hand at the year end is considered to be the cost of the same 
number of items first acquired. 


The choice of methods to be employed depends on the type of 
business and the following general rule was stated in Bulletin No. 5 
of the Canadian Institute of Chartered Accountants: 


“The method selected for determining cost should be one which results 
in the fairest matching of costs against revenues regardless of whether 
or not the method corresponds to the physical flow of goods. Thus if the 
selling price of the finished products varies currently with the price of 
the raw material, the LIFO method of cost determination may be appro- 
priate even though the goods first received are those first disposed of.” 
The above principle has been recognized by The Canadian Insti- 
tute of Chartered Accountants and the American Institute of 
Accountants. 


LIFO is also recognized as appropriate in a business which has 
a large investment in inventory consisting of a few basic materials 
and a relatively stable inventory. If prices of the materials in the 
inventory are subject to wide price fluctuations LIFO is essential to 
arrive at a realistic profit picture for the year. 


LIFO commends itself to accountants because it shows how costs 
not physical goods should flow, and over a period of years it 
eliminates the artificial profits and losses to a large extent. The 
questions remain then whether physical identification is a factor 
which governs the determination of income and whether the Minister 
can insist upon the accounting system which will more closely arrive 
at the actual inventory. 

Legislation in the United States? enacted in 1938 and 1939 per- 
mitted a company to prepare its income tax returns under the LIFO 
System upon certain conditions which may be summarized as follows: 

(i) (The Company must start with a cost inventory on the same 

basis as it ended its last FIFO period of cost. 

(ii) Once adopted, the LIFO method cannot be changed without 

the consent of the appropriate revenue officials. 

(iii) The Company must keep its corporate accounts on the same 

basis as its tax accounts. 

(iv) It is not a compulsory system, but a Company may elect to 

adopt the LIFO method.® 

The Privy Council in the Anaconda case took notice of several 
American decisions where the “base stock” method was considered 
and held unacceptable for income tax purposes. Any analogy 
between this method and LIFO is slight, for although they are 
similar in purpose, the techniques are radically different. The base 





7 Int. Rev. Code of 1939, s. 22. 
8 Ibid., s. 22(d) 
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stock system of valuing certain process stock at a fixed figure and 
not at cost or market value is not correct for income tax purposes.? 
LIFO and the “base stock” methods then cannot be treated as the 
same or even very similar. 


The Minister’s objection to LIFO appears to be the fact that the 
use of this method creates a hidden reserve. There is truth in this, 
but in a period of falling prices the FIFO method which the Minister 
accepts would also create a hidden reserve. Under the FIFO and 
average cost methods, where prices have risen during the year in 
question, the closing inventory will be valued at a higher amount 
per unit than the opening inventory, thus increasing the taxable 
income for the year. Conversely, the use of LIFO in a period of 
rising prices, decreases the value of the closing inventory, increases 
the cost of goods sold and thus reduces taxable income for the year. 
It thus can be argued that in a period of fluctuating prices, the LIFO 
method results in a more accurate determination of income earned 
during the year whereas the FIFO and average cost methods result 
in improperly inflating or deflating the income of the business by 
reason of increases or decreases in the rate at which the basic 
inventory of the business is valued. LIFO then matches the current 
cost of raw materials to current sales and gives a truer determination 
of the year’s income in most businesses. Income determined under 
the FIFO method contains inventory profits which, of course, will 
fluctuate up or down from year to year. 


The decision of the Privy Council in the Anaconda case con- 
stitutes an endorsement of the FIFO method and suggests without 
deciding the matter that in certain cases the average cost method 
could properly be adopted. The company in this decision was a 
wholly owned subsidiary of a United States parent company producing 
copper and other alloys. The parent company used the LIFO method 
initially for its own internal purposes in 1936 and in 1946 it filed its 
income and excess profits tax returns on this method. 


The Exchequer Court, the Supreme Court of Canada and the 
Privy Council, all agreed that in Canada the LIFO method is in 
certain conditions a proper and generally accepted method of 
accountancy and that those conditions are conspicuously present in the 
instant case. The Minister contended that however appropriate the 
LIFO method might be for the corporate purposes of the company it 
did not truly reflect its profit for income tax purposes and accordingly 
assessed the company on the FIFO method. The President of the 
Exchequer Court in reversing the Minister’s decision not only recog- 
nized the LIFO method as an acceptable and recognized inventory 
accounting method in the circumstances that are appropriate to it, 
but also he stated: 

“While I need not say more, I also find that the method go by the 

Minister in arriving at his assessment was not a proper one. is is not 


the case in which neither of two accounting methods is acceptable. Only 
the one method, namely the LIFO method, is appropriate.” 





9 See Patrick v. Broadstone Mills, [1954] 1 All E.R. 163. 
10 Anaconda American Brass Ltd. v. M.N.R., 52 DTC 1111, at p. 1126. 
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Thus it would appear that in the absence of specific statutory 
provisions or judicial guidance as to the proper method of computing 
inventory values, the Minister has no right to enforce upon a taxpayer 
the method of his choice. The taxpayer has a right to rely upon 
that method which accepted accounting principles prescribes as most 
suitable to his particular facts and circumstances. This is evidenced 
by the court’s remarks: 


“To put it in other phraseology ... The method that ought to be selected 

is the one that is in accord with the Company’s genius of profit-making 

and most nearly accurately reflects its income position according to the 

manner in which it carries on its business.”11 

In dealing with the objection that LIFO creates “a hidden 
reserve” the Court stated: 

“The objection is due to a misconception of the true nature of the closing 

inventory.’’12 
In evidence one of the expert witnesses stated that “the closing 
inventory is not to be regarded as an asset to be valued but rather - 
as a residue of unabsorbed costs incurred in the past but applicable 
to the future to be charged against the gross income of a future 
period.”13 Thorson P. stated: 

“The FIFO method is not based on any assumption of a physical flow of 

goods out of stock in the order in which they were received into it, but 


on an assumption of a flow of cost factors namely that the cost of the 
items of goods first in will be regarded as the cost of the items first 
out.” 


The President further held that where a manufacturing company 
avoids speculating or trading in its materials and makes the sales 
price of its finished products closely reflect the current replacement 
cost of their materials content and matches its purchases of materials 
to its sales of finished products so that the inflow of materials equals 
the outflow of the materials content of the finished products and it 
continuously maintains a large inventory and the rate of its turnover 
is slow, the LIFO method of inventory accounting is the method 
that most nearly accurately reflects its income position according to 
the manner it carries on its business and is the method that ought 
to be applied in ascertaining the materials cost of its sales and 
determining its net taxable income. 


The Supreme Court of Canada, on the appeal, upheld the findings 
and conclusions of the Exchequer Court in a three to two decision.16 
In confirming the use of LIFO the Court has shown that it is well 
aware of the implications inherent in modern accounting theory. 
Locke J. states:17 


“Neither of the statutes (Income War Tax Act and the Excess Profits 
Tax Act) defines the manner in which manufacturing costs of this nature 


11 Jbid., at p. 1122.. 
12 Jbid., at p. 1124. 
13 Tbid., at p. 1124. 
14 [bid., at p. 1119. 
15 Ibid., at p. 1126. 
16 M.N.R. v. Anaconda American Brass Ltd., 54 DTC 1179. 
17 Ibid., at p. 1188. 
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are to be calculated and in the absence of any such direction they are 
to be determined, in my opinion, upon the ordinary principles of com- 
mercial trading. My consideration of the evidence in this matter leads 
me to the conclusion that in a business operation such as this the last 
in first out method of inventory accounting determines what was the 
true income with greater accuracy than any other method which it was 
practical to apply.” 


Cartwright J. takes this further and states:18 


“In my view the only question of difficulty raised in this case are questions 
of fact ... The effect of these authorities is, I think, accurately summar- 
ized in the statement quoted from the ie coy” of Earl Loreburn, L.C., 
in Sun Insurance Office v. Clark (1912), A.C. 443 at 454, that the only 
rule of law is that the true gains are to be ascertained as nearly as it can 
be done. Where, as in the case at the bar, the dispute as to what are the 
true gains for a particular year centers on the question as to which of 
the two well recognized systems of accounting will, in the case of the 
business carried on by the respondent, most nearly arrive at the true 
figure for the material cost of its sales for such year, that question is 
one of fact. In my opinion the evidence fully supports the findings of 
fact made by the learned President of this crucial question.” 

The dissenting judgments were apparently founded on the 
objection that LIFO is based upon an accounting assumption and not 
necessarily a fact. The two dissenting judgments tended to confirm 
the method which most closely follows a physical flow of the in- 
ventory. The Chief Justice held that even though LIFO is recognized 
as a proper accounting method for corporate purposes, this is not 
sufficient and it does not determine the company’s true profits since 
the first in first out method is more in accordance with the known 
facts. Estey J., also dissenting, states:19 

“... . but the problem which must be decided for taxation purposes is 

pats wey of the two more nearly approaches the actual value or market 

value.” 
It is submitted that this is not the real issue in question. The proper 
question is the determination of the true profit of the business for 
the year for income tax purposes within the meaning of Sections 
3 and 4 of the Income Tax Act. 


The Privy Council reversed the Exchequer Court and the 
Supreme Court of Canada and followed the minority of the Supreme 
Court of Canada.2° Their Lordships accepted LIFO as a proper 
accounting method and appropriate in the instant case but found the 
real issue to be whether LIFO was permissible for income tax purposes 
or whether this method most correctly reflected income within the 
structure of the Canadian income tax law. The view that LIFO is 
based upon an accounting assumption and not necessarily a fact and 
that it does not truly reflect the company’s profit for income tax 
purposes, was accepted by the Privy Council. Their Lordships 
appear to accept the view of the Minister of National Revenue, which 
view it was held approximated more closely the result postulated in 
very general terms by Lord Loreburn in Sun Insurance Office v. 









18 Jbid., p. 1188. 
19 Jbid., p. 1185. 
20 M.N.R. v. Anaconda American Brass Ltd., [1956] A.C. 85. 
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Clark,”1 i.e. that a true profit for income tax purposes is reached 
by applying the tried and true method of determining the cost of 
goods by the first in first out method of inventory valuation. This is 
indicated by the following statement: 


“For — years before and ever since this decision (Whimster & Co. 
v. C.T.R. T.C. 813), what is to be valued at the beginning and end of 
the accounting period has for tax purposes to be taken to be the actual 
stock so far as it can be ascertained. It is in fact so far as tax law is 
concerned a novel, and even revolutionary proposal, that the physical 
facts should even, where they can wholly or re be ascertained, be 
disregarded for the purpose of the opening and closing inventory and a 
theoretical assumption made which is based upon a supposed “flow of 
cost” and “unabsorbed residue of cost.”22 


The Privy Council seems to rely on the same decision (Sun 
Insurance Office v. Clark) ,23 that one of the majority judges relies on 
in the Supreme Court of Canada.24 This decision gives unqualified 
approbation to ordinary principles of accountancy but the Privy 
Council uses the broad definition of profits found therein to sanction 
one and reject another of two then recognized and accepted account- 
ing methods of costing inventory. The Privy Council adds to this 
the concept that income tax is an annual affair and Their Lordships 
stated they were not concerned with the profits of the company 
before or after the year of the charge for by that time the company 
may have gone out of existence and its assets have been distributed. 
Section 85(e) of the present Income Tax Act perhaps outdates this 
argument by providing for the inclusion of inventory sold by a tax- 
payer disposing of or ceasing to carry on a business or part of a 
business, as income of the last taxation year in which the taxpayer 
carried on business. The Privy Council further stated: 


Fonte 4 years ago Lord Herschell said in Russel v. Town and County 
Bank 13 App. Cas. 418 at 424, ‘the profit of a trade or business is the 
surplus by which the receipts from the trade or business exceed the 
ewe necessary for the purpose of earning those ge This is 
only one of ag Ramee ne observations in which it is implicit that no 
assumption need made unless the facts cannot be ascertained. There 
is no room for theories as to flow of costs; nor is it legitimate to regard 
the closing inventory as an unabsorbed residue of cost rather than as a 
concrete stock of metals awaiting the day of process. It is in their 
Lordships’ opinion the failure to observe, or perhaps it should be said 
the deliberate disregard of, facts which can be ascertained and must 
have their oppo weight ascribed to them which vitiates the application 
of the LIFO method to the present case. It is the same consideration 
which makes it clear that the evidence of expert witnesses that the 
LIFO method is a generally acceptable and in this case the most appro- 
priate method of accounting is not conclusive of the question that the 
Court has to decide. That a be found as a fact by the Exchequer 
Court and approved by the Supreme Court. The question remains 
whether it conforms to the prescription of the Income Tax Act. As 
already indicated in their Lordships’ opinion it does not.”25 


A disturbing feature of the Anaconda decision was the insistence 
on a “balance sheet” or “statement of affairs” approach to income 


12 [1912] A.C. 443, at p. 450. 

22 M.N.R. v. Anaconda American Brass Ltd., [1956] A.C. 85 at p. 101. 

23 [1912] A.C. 443. 

24M.N.R. v. Anaconda American Brass Ltd., 54 DTC 1179 at p. 1188 per 
Cartwright J. 

25 M.N.R. v. Anaconda American Brass Ltd., [1956] A.C. 85 at p. 102. 
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determination. The one important matter appeared to be to ascertain de 
the “facts” or “physical reality” of the inventory and any conflicting tl 
facts dealing with a proper flow of costs to be matched against P 
revenues earned over a period of time was treated as mere theorizing tk 
and was disregarded. ti 


It should be observed that the decision of the Privy Council in al 
the Anaconda case was based on the Income War Tax Act,?© which 
did not contain any provision comparable to Section 14(2) of the of 


present Act or the regulations passed thereunder. Furthermore, the 
Income War Tax Act did not contain a provision such as Section 4 
of the present Act which provides that subject to the other provisions 
of Part I of the Act, income for a taxation year from a business or : 
property is the profit therefrom for the year. Neither Section, how- 
ever, defines inventory “cost” or “profit” so the position would appear T 
to be much the same now as under the Income War Tax Act. It is b 
possible that enunciation of the valuation of closing inventory by 
statute or regulation is not favoured due to the hazards inherent in 
a rigid statutory definition, but a great deal of flexibility in the 
administration of the Act would seem to have disappeared with the s 
repeal of Section 14(1) of the Income Tax Act in 1958, under which 
any method of computing income by a taxpayer once accepted by the 
Minister, must be used in subsequent years unless permission by the 
Minister is obtained to change the method adopted. The Minister is 
no doubt bound by the Anaconda decision to reject LIFO in establish- 
ing income subject to tax and if it is felt that our Supreme Court is 
bound to follow the Privy Council’s judgment then the only way to 
remedy this unsatisfactory state of affairs is by amending legislation. 


Presumably the Supreme Court of Canada is the court of last 
resort for this country since the abolishment of civil appeals by the 
Privy Council in 1949. Does the principle of “stare decisis” require 
our Supreme Court to follow the decision of the Privy Council in the 
Anaconda case? An affirmative answer to this proposition would 
appear to be contrary to the concept of a court of last resort. In 
Woods Manufacturing Company Limited,?? the Chief Justice had this 
to say :28 

“It is fundamental to the due administration of justice that the authority 

of decisions be scrupulously respected by all courts upon which they are 
ne Without this uniform and consistent adherence the administra- 
tion of justice becomes disordered, the law becomes uncertain and the 
confidence of the public in it undermined. Nothing is more important 
than that the law as pronounced including the interpretation by this Court 
of the decisions of the Judicial Committee should be accepted and applied 
as our tradition requires... .” 
The suggestion from these words is that the Supreme Court is free 
to interpret the decisions of the Privy Council while according these 
pronouncements strong persuasive authority. Any other state of 
affairs would appear inconsistent with the present position of our 
Supreme Court. Also, how persuasive or binding should a previous 
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26 R.S.C. 1927, c. 97. 
27 [1951] S.C.R. 504. 
28 Ibid., at p. 515. 
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decision of the Supreme Court be on the same court now that it is 
the court of last resort even though it was then over-ruled by the 
Privy Council? Perhaps it is beyond the realm of probability that 
the Supreme Court in considering another case on LIFO would dis- 
tinguish the Anaconda case on the basis that times have changed 
and so have the methods of measuring income. 


In 1955 the United Kingdom Royal Commission on the Taxation 
of Profits and Income under the chairmanship of Lord Ratcliffe, one 
of the distinguished law lords of the Privy Council, stated: 

“There is nothing in the tax code itself that prescribes any rules for 

ascertaining the basis of cost or for valuing stock in trade. The pre- 

sumption is that such rules are to be extracted from trade practice and 

the principles of commercial accountancy.”’29 
The Commission found no special sanctity in the FIFO method, it 
being no more than an estimate, and it appeared that other methods 
could be used with equal propriety for ascertaining commercial profits. 
The Commission recommended therefore that different businesses 
should be free, with suitable safeguards, to adopt the method which 
best suited their particular commercial needs. 


After the war Japan experienced a period of rapid inflation. 
The wholesale price index of a variety of commodities rose astronomi- 
cally. An example is the index of metal and metal products. Taking 
1948 as a base year (100) the index was 358.8 in 1950, 637.6 in 1951 
and 575.9 in 1952. It will be seen that in these circumstances a strict 
adherence to FIFO was ridiculous and in 1950 with the revision of 
the Tax Law,°° Japan introduced and permitted the use of a form 
of LIFO. It is hoped that no such extreme price advances are 
required to underline the necessity of accepting LIFO for tax pur- 
poses in this country. 


The following schedule it is hoped will illustrate the possible 
extremes attendant upon the use of FIFO iin a period of rising prices. 
The only variable will be the above mentioned metal price indices in 
Japan. In order to keep other factors constant, the following 
assumptions will be made: 

(i) 1,000,000 units of the product were sold in each year; 

(ii) 1,000,000 units of raw material were purchased in each 

year; 

(iii) The increase in the cost of purchase is added in each year 

to the selling price; 

(iv) Expenses are kept constant each year at $800,000; 

(v) Income Tax rate remains constant at 50%; 


(vi) Purchases are valued at the average at the opening and 
closing price indices for the year. 








29 (1956), The Canadian Chartered Accountant, at p. 300. 
30 (1954), Canadian Tax Journal, at p. 315. 
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It may be seen from the above schedule that the income subject 
to taxation varies with the method used in costing the closing inven- 
tory. Although an extreme example, it serves to point up the 
increased tax burden that some taxpayers must bear merely because 
their business operations necessitate a large investment in inventory. 
Such a taxpayer in a period of rising prices is at a distinct disad- 
vantage and the injustice of the matter is no less prevalent in Canada 
than elsewhere. Although price advances in Canada have not been 
inflationary, none the less, there has been a steady rise in prices in 
the last number of years. Examining the cash position of our 
hypothetical concern, in 1951 under the FIFO method of valuation, it 
should be noted that of the $5,917,400 received from sales, $2,688,000 
cash would be required to finance the constant inventory figure of 
1,000,000 units, $800,000 would be paid out for expenses and $1,411,700 
for income taxes, leaving a cash account of $1,017,700. It may 
readily be assumed that expenses would increase during this period, 
but this would only be offset by decreased taxes in the amount of 50% 
of such increased expenses. The possible result is that the concern 
would be required to borrow cash to pay its taxes and in effect would 
be subsidizing the government on its credit. This could hardly be 
said to be the intention of the legislators. 


LIFO in Canada then is ina vacuum. The legislature is inactive 
perhaps because of the dangers of too rigid a definition of cost and/or 
the expectation that the court will alleviate the situation. The courts 
on the other hand might be quite hesitant to overrule the recent Privy 
Council decision on this point. In the absence of statutory definition 
what then is to assist the court in defining “profit” under Section 4 
of the present Income Tax Act? Surely it is the test of commercially 
accepted trading and accounting methods not of thirty years ago but 
of today. No question of tax avoidance enters into the argument 
at all; LIFO can cut both ways, beneficial on occasion and prejudicial 
on other occasions. An interesting illustration of this is the 
Anaconda case itself. Had the Minister accepted the Supreme 
Court’s decision and applied LIFO in that case he would have collected 
substantially more revenue in subsequent years due to the sharp 
decrease in the market price of the metal mainly concerned, namely 
copper. 












Burdens of Proof and the Doctrine 


of Recent Possession 


J. D. MORTON * 





The possession of recently stolen goods will, in the absence of an in- 
nocent explanation, support an inference that the possessor knew that 
they were stolen. The facts on which the inference depends are (1) | 
the possession and (2) the absence of an innocent explanation, and if a F 
person be charged with possession of stolen goods, he is entitled to an 
acquittal if the court is left with a reasonable doubt as to either or 
both of these facts. Such is the result if no legal notions such as_ | 
doctrines or presumptions are involved and such appears to be the 
position adopted in the decisions in Rex v. Schama and Abramovitch; | 
Regina v. Morin? Regina v. Hogg; and Regina v. O’Keefe’. ' 

Yet all these cases deal extensively with what appears to be an 
important factor in the result—the so-called doctrine of recent pos- 
session. What is this so-called doctrine? Certainly it is not a pre- 
sumption,> nor does it deal with recent possession as it is not the 
recentness of the possession but the recentness of the theft which is 
significant. There appears to be little doubt as to the words in which 
the so-called doctrine may be stated. e.g. 

“If the prosecution establishes the fact of theft and the fact of recent 

possession by the accused of the stolen goods, then, in the absence of any 

evidence to explain how the accused obtained possession of them, the 
jury may convict the accused.”6 
I suggest, however, that there is doubt about the legal function 
of the doctrine. The conventional view appears to be that it functions 
by way of the judge’s direction to the jury. 

“It is essential in cases of this kind that there be a careful and proper 

direction.”’7 
As to such proper direction there is confusion and this confusion 
stems from a failure to distinguish between the two notions passing 
under the name of “burden of proof”. I have set out my views on 

















* Professor Morton, M.A., LL.B. (Trinity College, Dublin), The King’s Inns, 
Dublin, and of Osgoode Hall, Barrister-at-law is a full-time member of the 
Teaching Staff at Osgoode Hall Law School. 

1 (1914), 11 Cr. App. R. 45. 

2 [1957] O.R. 337 (C.A.). 

3 [1958] O.R. 723 (C.A.). 

4 [1958] O.R. 499 (C.A.). 

5 R. v. Morin at p. 341 per Laidlaw J.A. 
6 Ibid., at p. 341. 

7 Ibid., at p. 341. 
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this distinction elsewhere’ and it is sufficient to say here that I accept 
the term “Primary Burden’ as indicating the risk of non-persuasion, 
and “Secondary Burden” as indicating the risk of non-production of 
evidence. 

The primary burden will assist the trier when, in a criminal case, 
he has a reasonable doubt as to the facts. In such circumstances, the 
concept of primary burden directs him to find against him who is 
under the primary burden, generally the prosecution. It can only 
function when the trier is in possession of all the evidence; that is, 
at the end of the case. The secondary burden on the other hand is 
an entirely different and unrelated notion which assists the trier in 
arriving at a conclusion by an entirely different route. The secondary 
burden is not concerned with the persuasion of the trier in the par- 
ticular case, it is concerned with the preliminary testing of the 
evidence and operates by way of the non-suit or directed verdict. 


The difference between these two concepts is obvious when one 
considers the course of a criminal trial before a judge and jury. Not 
infrequently at the close of the case for the prosecution, defence 
counsel will move for a directed verdict of acquittal on the ground 
that there is no case to answer. The trial judge must then rule on 
whether or not the prosecution has introduced evidence upon which 
a reasonable jury could convict, or, in other words, whether the 
prosecution has made out a prima facie case. It is this burden of 
producing evidence which could support a verdict, the burden of 
satisfying the judge in his capacity of preliminary tester, which is 
distinguished as the secondary burden of proof. Should the trial 
judge refuse to direct a verdict and permit the case to go to the jury, 
then the prosecution is properly said to have discharged the secondary 
burden which was, up till that moment, resting upon it. This 
secondary burden is properly qualified as a legal notion in that it 
depends for its operation on the legal device of a directed verdict. 
Further, in the absence of a true presumption, no secondary burden 
will be thrust on to the defence. The secondary burden is the risk 
of a directed verdict; generally there iis no directed verdict of guilt 
in a criminal case. This is not to say that an accused who introduces 
no evidence does not run any risk. He will of course run the risk of 
the jury accepting the evidence of the prosecution and convicting. 
This is not, however, a legal risk, i.e. it does not depend on a legal 
device. 

What then of the primary burden in our hypothetical case? 
This again is a legal notion depending on the legal device of the 
judge’s direction to the jury. Having refused the application for a 
directed verdict of acquittal, the judge must, in his direction at the 
end of the case, explain that the risk of non-persuasion rests on the 
prosecution. He will inform the jury that if they positively accept 
the evidence offered and the inferences suggested by the prosecution, 
they must then convict; or if, on the whole evidence, they are left with 
a reasonable doubt as to the guilt of the accused, they must then 


8 Special Lectures: Evidence, Law Society of Upper Canada (1955). 
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acquit. It is the risk of this particular jury being left with a reason- 
able doubt that is properly referred to as the primary burden. 


The tendency has been to lump both these notions under the 
one term “burden of proof’. The confusion which inevitably results 
is well exemplified in the following passage from a recent Ontario 
judgment. 

“It is possession by an accused person of recently stolen goods that 

constitutes the foundation of a prima facie case against him and creates 

a presumption of guilt. It is a persuasive presumption which imposes 

on the accused person a burden of giving an explanation of his possession 

that might reasonably be true. en such an explanation has been 
given the burden then continues to rest, as always, on the Crown to 
prove the guilt of the accused beyond reasonable doubt.’’9 

Nothing can ‘“‘then continue to rest, as always”,—the phrase does 
not make sense, nor does the much quoted direction from Schama 
and Abramovitch make legal sense: 

“Where the prisoner is charged with receiving recently stolen property, 

when the prosecution has proved the possession by the prisoner, and 

that the goods had been recently stolen, the jury should be told that 
they may, not that they must, in the absence of any reasonable 
explanation, find the prisoner quilty.”’10 

The purpose of a judge’s direction to a jury is (1) to control the 
jury, (2) to assist the jury. In what way does the above direction 
fulfill these functions? The jury are told that they may convict. 
Now “may” imports ‘may not” so the direction can be paraphrased 
in part to read, 

“The jury must be told that they may or may not... in the absence of 

any reasonable explanation find the prisoner guilty.” 

I hope that the absurdity of such direction is obvious. It neither 
controls nor assists the jury in any way and if it conveys to the jury 
anything at all, it is that they are free to act capriciously in the 
matter. Further, as pointed out in argument in Morin, if the trial 
judge uses the word “presumption” in such context, the jury in an 
attempt to take some meaning from the direction, are likely to take 
it at the least as meaning that they are expected to convict. 


Before attempting a solution to the mystery of the proper function 
of the so-called doctrine, it is proposed to examine two recent Ontario 
cases. 








Regina v. O’Keefe 


This was an appeal from a conviction on a charge of breaking 
and entering. Stolen goods, the subject matter of the charge, were 
proved to bear the finger prints of the accused. The trial judge based 
the conviction on a finding that; 


(i) the fingerprints established that the accused had had 
possession of the goods, and 


9 R. v. O’Keefe, ante footnote 4 at p. 502, Laidlaw, J.A. 
10 Ante footnote 1 at p. 49, per Reading, L.C.J. 
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(ii) the explanation offered by the accused was not one that he 
could accept as one that might reasonably be true. 


The Court of Appeal allowed the appeal, quashed the conviction 
and ordered a judgment of acquittal entered. It is proposed to 
examine each of the judgments. 


Laidlaw J.A. 


Laidlaw J.A. apparently based his decision on a finding that the 
Crown had “failed to establish a prima facie case against the accused 
because there was no sufficient proof that any of the stolen articles 
were in the possession of the accused at any time.” The decision 
to quash the conviction did not then depend on the so-called doctrine 
of recent possession, since in this instance there was no basis estab- 
lished on which to found the so-called doctrine. Admittedly, there is 
some ambiguity as to the meaning intended to be conveyed by the 
term “prima facie” by reason of the reference to “conclusive proof” 
in the preceding paragraph. 

“The mere fact that a person has handled stolen goods and left his 

finger prints on them is not conclusive proof that he had possession in 

law of them.”12 
Now, in order to get its case to the jury, the prosecution is not 
required to produce any more than evidence on which a reasonable 
jury, properly directed, could find possession. It is not required to 
demonstrate possession. True, the finger prints are not conclusive 
but it is submitted that this is immaterial. 
The paragraph continues: 

“That fact alone does not raise any presage that they came into his 

possession in a dishonest or unlawful manner.”13 

If the fingerprints would not support a finding of possession in 
law, then it is hard to see how they could establish something which 
depends upon a finding of possession in law. 

The paragraph continues: 

“The inference cannot be drawn from that fact alone, that he had any 

control whatsoever in respect of the stolen goods: Indeed, the mere 


fact of handling stolen goods and leaving fingerprints upon them is 
equally consistent with innocence as with any wrongful act in respect of 


them.’ 

The first sentence of this concluding portion clearly refers to 
possession in law. The final sentence however refers to “a wrongful 
act in respect of them”. It must be pointed out that “possession in 
law of stolen goods” is not of itself wrongful in the absence of guilty 
knowledge on the part of the possessor. 


Taken as a whole, however, the paragraph does support the 
suggestion that Laidlaw J.A. allowed the appeal on the basis that 
there was no evidence on which a reasonable jury could have found 


11 R, v. O’Keefe, [1958] O.R. 499, at p. 505 (C.A.). 
12 [bid., at p. 505. 
13 Tbid., at p. 505. 
14 Tbid., at p. 505. 
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possession. This suggestion is further supported by the references to 
prima facie proof of possession in the judgments of Lebel and Morden 
JJ.A. in the same case. By this view, the remarks of Laidlaw J.A. 
on the so-called doctrine of recent possession must be read as obiter 
dicta. 


In any event, the learned judge defined the so-called doctrine of 
recent possession (in the passage quoted above!>) and considered the 
finding of the trial judge that the explanation advanced by the 
accused was not one he could accept as “one which might reasonably 
be true”. 

“In a case in which the doctrine of recent possession is properly 
applicable, the accused may be found guilty in the absence of an explana- 
tion of his possession of stolen goods that may reasonably be true. In 
my opinion, the accused gave an explanation of that kind and character, 
and the burden then continued to rest on the Crown to prove beyond 
reasonable doubt that the accused was guilty of the offence with which 
he was charged.”16 

The explanation actually advanced by the accused was that he 
had happened to meet a man named George who told him that he 
was “in the selling field”; that George asked if he could sell the 
accused anything and that out of curiosity, he had examined some 
of the goods, leaving his finger prints upon them. It must be pointed 
out that this is not an explanation of his possession of the goods. It 
is a denial of possession in law. His Lordship concluded: 

“The explanation given by the accused in this case creates in my mind 

a reasonable doubt as to his guilt, and the Crown offered no evidence 

in reply to remove that doubt. Therefore, in my opinion, the case for the 

prosecution fails for want of proof.”17 

In view of the well settled rule that in general a court of appeal 
will not substitute its finding of fact for that of the trial judge, it 
must be taken that the decision was that no reasonable jury could 
have been left without a reasonable doubt as to guilt, i.e. the verdict 
could not be supported by the evidence. 


LeBel J.A. 


LeBel J.A., while he did not agree with Laidlaw J.A. that proof of 
the fingerprints would not constitute a prima facie case, apparently 
allowed the appeal on the ground that the verdict could not be 
supported by the evidence. 


“The explanation might reasonably be true on the state of the record 
in my opinion, and he was entitled, therefore, to the benefit of the doubt. 
I agree with Morden J.A., as to the cogency, from the Crown’s stand- 
point, of the evidence of the fingerprints. They were found upon 
recently stolen goods to which the appe lant had had no lawful right of 
access, and I should be reluctant, indeed, to hold that the law is such 
that no explanation was uired of him in the circumstances. I think 
there was. He had prima facie possession, at least. . . . The appellant 
was called upon at the end of the Crown’s case to show, if he could, 
that his account of an innocent handling of the goods was one that 
might reasonably be true. This is what... the appellant showed here.”18 


15 Jbid., at p. 505. 
16 Ibid., at p. 505. 
17 [bid., at p. 506. 
18 Jbid., at p. 507. 
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Only two things suggest that the learned judge was influenced 
by the so-called doctrine of recent possession. Firstly, the proposition 
that with the establishment of a prima facie case a burden of some 
sort is imposed on the accused, and secondly, the references to “an 
explanation which might reasonably be true”. It should be noted 
that in Rex v. Woolmington’® the House of Lords held that the 
establishment of a prima facie case by the prosecution did not, of 
itself, impose any burden on the defence. 


Morden J.A. 


Morden J.A. differed with Laidlaw J.A. as to the legal significance 
of the fingerprint evidence. 


“In my opinion, the Crown had made out a prima facie case of 
possession in law against the appellant. If this trial had been before a 
jury, the Judge could not have directed them to bring in a verdict of 
acquittal.”’20 
“... At this stage of the case, no question of proof beyond a reasonable 
doubt arises. From the proof of the appellant’s fingerprints upon the 
stolen articles, an inference could have been drawn that he had possession 
in law. Whether or not such an inference should be drawn in any 
ee case is a question for the jury, and in this case for the trial 
udge only, after all the evidence had been adduced, ... 
... In my opinion, in the instant case the trial Judge correctly rejected 
the motion of the appellant’s counsel to dismiss the charge at the 
conclusion of the Crown’s case. 
The secondary onus, that of adducing evidence, passed to the appellant. 
If he had called no evidence explaining the presence of his fingerprints, 
then he would have run the risk of the Judge drawing the inference 
that he had had possession in law and finding him guilty. However, he 
did give evidence on his own behalf and I agree with the careful — 
of this evidence by Laidlaw J.A. and his opinion of its affect. e 
appellant’s explanation of the presence of his finger prints, in all the 
circumstances of this case, might reasonably be true. The Crown had 
thus failed to discharge the primary onus, which continued throughout 
the trial, of proving that the appellant had had possession in law of the 
goods. The essential foundation for the doctrine of recent possession 
was not established and the appellant was, therefore, entitled to have 
been acquitted. . . .”’21 


It would appear from this that Morden J.A. acknowledges the 
existence of three different kinds of burdens of proof. He agrees 
with the proposition, set out earlier in this article, that one may be 
described as “Primary”, continuing throughout the trial and con- 
cerned with persuading the trier after all the evidence has been 
adduced. He agrees further that there is a different onus on the 
prosecution of establishing a prima facie case, with the penalty of a 
directed verdict of acquittal in the event of failure. This is referred 
to by His Lordship, by implication, as the secondary burden iin the 
above quoted sentence, “The secondary onus, that of adducing 
evidence, passed to the appellant”. However, this burden, which 
“passed” to the appellant, was not the same burden as had rested 
on the prosecution up till the moment the trial judge rejected the 
motion for a directed verdict. The secondary burden on the prosecu- 
tion was a burden with legal effect—it was the risk of a directed 


19 [1935] A.C. 462 
20 R. v. O’Keefe, ante at p. 509. 
21 Jbid., at pp. 509, 510. 
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verdict; the so-called secondary onus on the appellant had no legal 
effect—if he had not adduced evidence there would have been no legal 
consequence, no directed verdict of conviction. His was not the legal 
risk, but the factual risk of the trier saying “Well, he has not given 
an explanation, and unexplained possession convinces me of his guilt”. 
Suppose he advanced an explanation that in the mind of a trial judge 
sitting with a jury, might reasonably be true, would the trial judge 
thereupon direct the jury to acquit? Surely not!22 In the words of 
Morden J.A. himself, “whether or not an inference should be drawn 
in any particular case is a question for the jury”.** It is this factual 
risk of losing the case which has caused great confusion in the 
classification of burdens of proof. It has been variously referred to 
as the “provisional” burden, the “tactical” burden, both of which are 
devoid of legal effect. It is presumably what Laidlaw J.A. referred 
to as “a persuasive presumption’’.24 That such persuasive presump- 
tion is devoid of legal effect is obvious from the already quoted words 
of Laidlaw J.A. 

weirs wupemes . . . a burden of giving an explanation . . . that might 

reasonably be true. When such an explanation has been given the burden 

then continues to rest, as always, on the Crown to prove the guilt of the 

accused beyond reasonable bounds.’’25 

In other words, whether or not the accused gives an explanation 
that might reasonably be true, the burden of proving the guilt of the 
accused beyond a reasonable doubt rests upon the Crown. If the so- 
called burden resting on an accused has no legal effect, why mention 
it? Why give it a legal name? It is hoped to attempt to answer this 
question after an examination of another recent Ontario case. 


Regina v. Hogg 


This was an appeal from a conviction on two counts, the first of 
breaking and entering and theft, the second of receiving goods know- 
ing them to have been stolen. The defence was an alibi for the time 
when the goods were proved to have been stolen and an explanation 
that the accused was merely keeping the goods for another person 
and “did not know the stuff was stolen”. There was no direct evidence 
as to the breaking and entering and theft charge. One of the grounds 
of appeal was that the trial Judge had failed to properly direct the 
jury on the doctrine of recent possession. 


22 Glanville Williams in his Criminal Law, The General Part (1953), at 
p. 698, advances the converse gages nag that the trial judge may test the 
defendant’s evidence in rebuttal in order to see whether it is fit to be left to 
the jury. In this view, the trial judg , at the end of the course, would 
consider the reasonableness of an explanation advanced by accused before 
permitting that explanation to go to the jury. It would — that there is 
no authority for such Senn if one appreciates that the remarks, e.g. in 
Richler v. The King, [1939] S.C.R. 101, as to the trial judge applying his mind 
to the reasonableness of the explanation, refer to a trial judge sitting alone. 
He is then to apply his mind to such a question just as the jury must do. 
Mancini v. D.P.P., [1942] A.C. 1, is authority for an unrelated proposition that 
a trial judge need not put evidence to a jury, which even if believed by the 
jury would not amount to a defence in law. 

23 R. v. O’Keefe, ante at p. 509. 

24 Ibid., at p. 502. 

25 Ibid., at p. 502. 
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Schroeder J.A. 


In allowing the appeal and directing a new trial, Schroeder, J.A. 
said, 


“. . A careful perusal of the charge does not disclose that any instruc- 
tion was given to the jury in accordance with the rule stated in Richler 
v. The King, [1939] S.C.R. 101. . . . The learned trial Judge instructed 
the jury that in considering the alibi defence presented by the two 
accused, they should determine whether it “might reasonably be true” 
but no similar instruction was given to the jury with respect to the 
appellant’s explanation of his possession of the stolen property... . 

“. . . In my respectful opinion the objection taken to the learned trial 
wear’ charge is fatal, and the non-direction complained of amounts to 
misdirection. Recent possession of goods proved to have been stolen is 
at most prima facie evidence that they have been illegally obtained, and 
is circumstantial evidence from which an adverse inference may be drawn 
in the absence of an explanation which might reasonably be true. Recent 
possession standing by itself could not support a finding of guilt, because 
it is not inconsistent with innocence. It is the absence of an explanation 
which — reasonably be true that gives probative force to the circum- 
stances of such recent | ene pn R. v. Scarle (1929), 51 C.C.C. 128. In 
defining the doctrine of recent possession the learned trial Judge did not 
direct the jury’s attention to the importance to be attached to the 
= explanation of his possession of the goods when applying that 

octrine. ...’ 


Schroeder J.A. then referred to the “true rule” as found in 
Richler,2" Schama,?8 and Ungaro.?9 


Porter C.J.0. (MacKay J.A. concurring) 


Porter C.J.O. concurred with the result arrived at by Schroeder 
J.A. but disagreed in part with his statement of the law as to recent 
possession and its force and effect as prima facie evidence. 


“, . Recent possession of goods proved to have been stolen is prima facie 

evidence that they have been illegally obtained. Recent possession 

standing by itself could support a finding of guilt. . . .”30 
If this passage and the statements of Schroeder J.A. (set in italics 
in the judgment quoted above) be compared, there appears to be a 
disagreement as to the meaning of “prima facie.” When Schroeder 
J.A. says “Recent possession is at most prima facie evidence” and 
then “Recent possession standing by itself could not support a finding 
of guilt”, he might be understood as drawing a distinction between 
“prima facie evidence” and “evidence which could support a finding 
of guilt”. This, indeed, would appear to be the meaning that Porter 
C.J.O. took from his words. However, when one tries to attach 
meaning to the words “standing by itself”, it becomes apparent that 
the disagreement is merely verbal. Recent possession cannot “stand 
by itself” at the end of the case (a finding of guilt can only be made 
at the end of a case). If there is no explanation of the possession, 
then it stands with the fact of no explanation (an explanation which 
might not reasonably be true is, in legal effect, no explanation). As 


26 R. v. Hogg, [1958] O.R. 723 at pp. 727, 728 (italics added). 
27 [1939] S.C.R. 101. 

28 (1914), 11 Cr. App. R. 45. 

29 [1950] S.C.R. 430. 

30 R. v. Hogg at 729. 
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suggested at the beginning of this article, the absence of an explana- 
tion is just as much a fact as the presence of an explanation. 


Is not the Crown under the secondary burden of introducing 
evidence as to this fact of no explanation in order to avoid a directed 
verdict of acquittal? It is submitted that the Crown is under no 
such burden and that it is the so-called doctrine of recent possession 
which frees the Crown from this risk of a directed verdict. It is 
further submitted that the doctrine of recent possession does no more 
than discharge this burden. 


To re-state the author’s proposition: a jury could logically infer 
the fact of stealing or guilty knowledge on the basis of (1) possession 
in law, (2) no (reasonable) explanation of such possession. Generally 
the prosecution must introduce evidence upon the basis of which an 
inference of guilt could be drawn by a reasonable jury. If the general 
rule is applied, the Crown would therefore be required to establish 
the two basic facts of (1) possession in law and (2) no (reasonable) 
explanation, or suffer a directed verdict. In these cases of theft and 
receiving where the doctrine applies, the Crown is, however, freed 
from the risk of a verdict being directed on the ground that they have 
introduced no evidence which could support a finding of no (reason- 
able) explanation. They must be allowed to go to the jury on evidence 
which could establish possession in law. 


If this proposition be accepted, then the apparent conflict between 
the views of Schroeder J.A. and Porter C.J.O. disappears and they 
may both be taken as supporting the following proposition: 


(i) Possession of goods proved to have been recently stolen is 
prima facie evidence that they have been illegally obtained, 
i.e. the Crown will escape a directed verdict by introducing 
evidence on which a reasonable jury could find possession 
in law. 


(ii) A reasonable jury could infer guilt upon the basis of posses- 
sion in law and the absence of an explanation which might 
reasonably be true. 


Conclusion 


It is this writer’s contention that the doctrine of recent possession 
has no other function than to discharge the secondary burden which 
would otherwise rest on the prosecution. In this view, therefore, 
the doctrine of recent possession is a matter for the judge and should 
never be mentioned to the jury. 


What then of the direction apparently required by the Schama 
judgment? If one examines the charge of the learned trial Judge 
in that case, it is apparent that he had, in effect, directed the jury 
that unless they found an explanation to satisfy themselves, they 
must find the accused guilty. It is submitted that the oft-quoted 
words of the Court of Criminal Appeal amount to no more than “the 
learned trial Judge should not have told them that they must convict”. 
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In any case of theft or receiving in which the prosecution 
establishes possession of the goods there are two possibilities: 


(i) the accused may offer no explanation of such possession, or 
(ii) the accused may offer an explanation. 


Admittedly, according to Schama, where there is no explanation 
the jury should be directed that they may find the accused guilty. 
It has earlier been submitted that such direction is meaningless. 
What would amount to a helpful direction in such a case? It is 
submitted that, where the prosecution has introduced prima facie 
evidence of possession in law and the accused has offered no explana- 
tion at all, the trial Judge might usefully direct the jury in the 
following way. 

If you are not satisfied beyond a reasonable doubt that the accused had 

we in law of the goods, you must acquit. If you are satisfied 

yond a reasonable doubt as to his possession in law of these goods then 
you will take into account the absence of any explanation of such 
possession. If, however, you are left with a reasonable doubt on the 
pr evidence as to the guilt or innocence of the accused, then you must 
acquit. 
The objection may be made that such a direction, in the absence of 
any explanation, might amount to misdirection in that it would be 
“comment on the failure of the person charged to testify’, contrary 
to the Canada Evidence Act s. 5(5). Burdell*! is, however, authority 
that such a comment is not prohibited. 


What direction is suggested in a case where the accused, either 
himself or through other witnesses, has put forward an explanation 
of his possession? Here the writer can call on distinguished authority 
for the following: 

“It is not necessary to use on all occasions the formula which was used 
in Rex v. Schama and Abramovitch . . . if the explanation given by the 
accused persons which, when they have given it becomes part of the 
sum of evidence in the case, leaves the jury in doubt whether the 
accused honestly or dishonestly received the goods, they are entitled to 
be acquitted because the case has not been proved.”32 

In other words the jury should be told that if they are left with 
a reasonable doubt on the whole evidence, they must acquit. 


31 (1906), 11 O.L.R. 440, at p. 448, per Osler J.A. 
32 R. v. Hepworth and Fearnley, [1955] 2 Q.B. 600, at pp. 602, 603, per 
Goddard, L.C.J. 








The Tortious Liability of Non-Occupiers 


For Dangerous Premises 


ARNOLD ENGLANDER, AND MYRON L. SIDENBERG * 





The problem of the liability of a non-occupying vendor or lessor 
towards persons injured on the premises who are not in a direct con- 
tractual relationship with the vendor or lessor, has long vexed the 
courts. In 1942, Professor Glanville Williams attempted to clarify the 
situation by submitting three propositions of law upon which a non- 
occupier’s liability was to be based:1 


(1) That the lessor or vendor of property should be under a duty 
of care in fact to disclose any defect that he is aware of, and that 
would not be discoverable on reasonable inspection by the lessee or 
purchaser, and that would make the premises not reasonably fit for 
habitation. If he breaches the duty, he is liable for damages resulting 
from the breach to the lessee, or vendee, or third parties lawfully on 
the premises. 


(2) A builder who leases or sells his building is liable in tort for 
negligence if the building negligently contains a latent defect that 
causes damage to the person or property of the lessee or purchaser or 
of third persons. 


(3) One who enters the realty to repair or build on the premises, 
or to erect a fixture, is liable in tort for negligence if his work negli- 
gently contains a latent defect that causes damage to the person or to 
the property of the other contracting party or of third persons. 


Sixteen years later in 1958, the case of A. C. Billings Limited v. 
Riden? was decided and both the Court of Appeal and the House of 
Lords indicated that Propositions (2) and (3) are the present state 
of the law (although not in any way supporting Proposition (1), which 
we submit is untenable) .* 


It is thus proposed to confine our discussion to the reasons why 
Propositions (2) and (3) can be considered good law today. Consider 
first the words of Scrutton, L.J. in the case of Bottomley v. Ban- 
nister:* “Now it is at present well established English law that in the 


* Mr. Englander and Mr. Sidenberg are presently enrolled in the second year 
at Osgoode Hall Law School. 

1 Williams (1942), 5 Mod. L. Rev. 194. 

2 [1956] 3 All E.R. 357; reversed sub nom. Riden v. A. C. Billings & Sons 
Ltd., [1957] 3 All E.R. 1 (H.L.). 

3 See in this regard, Cavalier v. Pope, [1906] A.C. 428; Smith v. Manable 
(1843), 11 M. & W. 5. 

4 [1932] 1 K.B. 458 at p. 468. 
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absence of an express contract, a landlord of an unfurnished house is 
not liable to his tenant, or a vendor of Real Estate to his purchaser 
for defects in the house or land rendering it dangerous or unfit for 
occupation, even if he has constructed the defects himself or is aware 
of their existence.” 


In that case, the defendant, a builder, sold a house to Bottomley 
who was allowed to take possession as a tenant at will pending the 
execution of deeds. The gas burner which was installed had no flue 
to carry the fumes from the burner outside, and as a result Bottomley 
and his wife were found dead in the house due to asphyxiation. Their 
child brought the action under the Fatal Accidents Act. 


Greer, L.J. sitting with Scrutton L.J. and Romer L.J. in the Court 
of Appeal, relied in part on Lord Atkinson’s statement iin Cavalier v. 
Pope 5—“no duty is, at law, cast upon a landlord not to let a house in a 
dangerous or dilapidated condition, and further, that if he does let it 
while in such a condition, . . . [he is not liable for injury to the tenant 
or to the tenant’s guests] .. .”. But Cavalier v. Pope was a case of 
non feasance by the landlord, who promised to repair a defect and did 
not. The landlord had not performed any positive act on the premises 
to create a defect before the tenant moved in. Since the defendant in 
Bottomley v. Bannister did perform a positive act of misfeasance, it 
would appear that Lord Atkinson’s statement is too broad to be relied 
on as authority for excusing the landlord from any liability. 


Later that year, Donoghue v. Stevenson® was decided by the 
House of Lords. Lord Atkin, in his “manufacture’s dictum”, stated 
that? “a manufacturer of products, which he sells in such a form as to 
show that he intends them to reach the ultimate consumer in the form 
in which they left him, with no reasonable possibility of intermediate 
examination and with the knowledge that the absence of reasonable 
care in the preparation or putting up of the products will result in an 
injury to the consumer’s life or property, owes a duty to that consumer 
to take that reasonable care.” 


This particular statement emphasizes the inability of either the 
consumer or the person who purchased from the manufacturer (the 
retailer) to examine the product and find any defective parts. The 
phrase “no reasonable possibility of intermediate examination” was 
extended in the case of Haseldine v. Daw® to “no reasonable opportun- 
ity for the examination”.? In this case, the extended doctrine was 


5 [1906] A.C. 428 at p. 432. 
6 [1932] A.C. 562. 


7 Ibid., at p. 599. 

8 [1941] 2 K.B. 343. 

9 Ibid., at p. 375 per Goddard L.J.: “... the , of the engineers’ 
liability . . . depends on whether the principle of Donaghue v. Stevenson 


applies to the case of a repairer as it does to a manufacturer of chattels, when, 
from the nature of the case, it appears that there is no reasonable opportunity 
for the examination of the chattel after the repair is completed and before it 
is used, and when the use by persons other than the person with whom the 
repairer contracted, must be contemplated or expected.” And at p. 376, the 
learned judge continues “ ... the governing factor is the possibility or prob- 
ability or contemplation that an inspection would take place... .” 
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applied by Goddard L.J. in order to impose liability on the repairer 
of a lift as against a passenger injured through the repairer’s negli- 
gence. The court proceeded on the basis that since the owner of the 
premises could not be expected to check the repairs, the repairer 
owed a duty of reasonable care to all passengers. 


Prior to the decision in the Haseldine case, the development of 
this area of the law had been somewhat checked by the case of Otto 
v. Bolton & Norris..° The facts in this case lent themselves to an 
overruling of the Bottomley case and to an application of the principles 
evolved in the Donoghue case. The defendant-builder sold a house to 
the plaintiff’s daughter, with a warranty that it was well built. Six 
months later, the ceiling fell in causing damage to the property and to 
the plaintiff. The daughter recovered under the express warranty, 
but Atkinson J. in dismissing the claim of the plaintiff said; ‘This 
claim raises the very difficult question whether the builder of a house, 
which he is building for the purposes of sale, is under any obligation 
towards persons who may come to live in it to take reasonable care 
in the building? It is settled law that the vendor of a house, even if 
also the builder of it, gives no implied warranty as to its safety. A 
purchaser can make any examination he likes . . . if he takes it, he 
takes it as he finds it . . . caveat emptor. I can find in no case any 
suggestion that a builder selling a house after completion is, in his 
capacity as builder, under any obligation to take care to a future pur- 
chaser, let alone other persons who may come to live in it.” 


Thus the Court in this instance took the view that the principle 
of Donoghue v. Stevenson was applicable only to the manufacture and 
sale of chattels, and that it had no relation to the law of realty. How- 
ever, there appears to be little justification for restricting the scope 
of the Donoghue v. Stevenson doctrine in such a manner. The manu- 
facture of an automobile and the construction of a house are analogous 
factual undertakings in that they both can cause serious injury if 
negligently constructed. Surely the ends of justice would best be 
served by imposing the same duty of reasonable care to the purchas- 
ing public on the builder as on the manufacturer. 


Atkinson, J. further states that where Donoghue v. Stevenson is 
applied, the test is whether there is reasonable opportunity for ex- 
amination between the time of the sale or the doing of the work and 
the use or consumption of the article by the purchaser. He felt that 
in this instance there was an opporunity to examine the house, and 
this, if it were availed of, would have revealed the defects in the 
ceiling. 

But as we have pointed out, the distinction now is whether such 
inspection is practicable. Is a purchaser or lessee of a house, who is 
not a builder or contractor himself, able to make any kind of worth- 
while examination of the property? Should he be expected to hire an 


10 [1936] 2 K.B. 46. 
11 Jbid., at p. 51. 
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expert before buying the property? We submit that this is too 
onerous a burden to put on the buyer or lessee. 


Bottomley v. Bannister and Otto v. Bolten & Norris!? were follow- 
ed in Davis v. Foots® where, before the lessee took possession, the 
landlord negligently removed a gas fixture. The lessee and his wife 
died of gas poisoning their first night in occupation. The Court cited 
Scrutton L.J.’s statement on caveat lessee and Atkinson J.’s judgment 
in Bottomley v. Bannister and proceeded to dismiss the action. 


If the reader will recall Professor Williams’ third proposition for 
a moment, he will note that repairers or independent contractors who 
are called in by the owner or landlord have a special liability. This 
situation must be distinguished from the second proposition, where the 
act complained of was done by the vendor or landlord or their agent 
before possession was given over to the buyer or lessee. 


In these circumstances, the repairer may be under a contract 
with the person who calls him in. However, not only should the re- 
pairer be liable to his contracting party for any injury resulting to him 
from his negligent act, but also, by virtue of Donoghue v. Stevenson,14 
he should be under a duty not to act in such a way as to cause a risk 
of harm to those who will enter on the premises. This duty arises from 
the fact that the contractor is doing a positive act on the premises. 


This approach was not adopted in Malone v. Laskey® where a 
sub-tenant asked the head landlord to repair a flush cistern in the 
lavatory. The repairs were negligently carried out, and in conse- 
quence, the sub-tenant’s wife was injured when the cistern fell on her. 
It was held that since there was no contract between the wife and the 
landlord, she could not recover. 


Despite the fact that Donoghue v. Stevenson clearly abolished 
the notion that privity of contract was essential for recovery in such 
circumstances, the view expressed in Malone v. Laskey1® again pre- 
vailed in the case of Ball v. London County Council 17 where the plain- 
tiff, a daughter of the tenant, was injured when a boiler installed seven 
years previously by the landlord exploded due to inadequate safety- 
valves. 


Tucker L.J., after referring to the doctrine of caveat emptor and 
lessee, admitted that there was no authority for stating that if a land- 
lord has let premises or sold them, and later enters the premises at the 
request of the tenant or purchaser, the mere fact that he happens to 
be the landlord or vendor absolves him from the duties otherwise at- 
taching to a builder or contractor who works on the premises. He 
conceded that there is no cloak of immunity protecting the landlord 


12 Ante footnote 10. 
13 [1940] 1 K.B. 116. 
14 Ante footnote 4. 
15 [1907] 2 K.B. 116. 
16 [bid., at p. 151. 

17 [1949] 2 K.B. 159. 
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if he later enters the premises to carry out operations. He should 
be considered as an ordinary repairer. 

Tucker L.J., then looked to Malone v. Laskey for the law on 
repairer’s liability and held the defendant not liable, completely over- 
looking the Donoghue v. Stevenson principle. The trial judge, who 
found for the plaintiff, relied on an observation by Greer L.J. in the 
Bottomley case,1* that had the landlord, after Bottomley was in pos- 
session, done the work as a contractor for him, he would have been 
liable if he were negligent. But Tucker L.J. in the appeal court inter- 
preted this as meaning the defendant would be liable to the tenant 
under the contractual obligation to repair, and that he would owe no 
duty to strangers injured by the negligent performance of the contract. 

Evershed, L.J., also admitted that it is an irrelevant consideration 
that the London County Council, who did the work, were also the land- 
lord of the premises. But he found on the basis of Malone v. Laskey, 
that the landlord owed no duty to the plaintiff. 

Precedent was finally broken in Mooney v. Lanarkshire County 
Council,1® a Scottish case. A tenant was let into possession of a house 
owned and built by the defendant, while the Council was still in the 
process of constructing the front path. The Council was held liable in 
negligence to a visitor of the tenant who tripped on a metal obstruc- 
tion that was left unlighted and unprotected by the defendant. The 
court turned down the defendant’s argument that their liability should 
be that of an occupier to a licensee. They were no longer in control 
and possession of the premises, and they could not rely on the ten- 
ant’s defence, which was based on an occupier-licensee relationship. 
Lord Thomson stressed that the Council was being held liable as a 
contractor and could not hide behind their status as landlord. The 
court distinguished Ball v. London County Council?® on the ground 
that the defendant in that case had finished his work whereas here 
the contractor was in the process of carrying out an assignment. His 
lordship then employed the “duty to your neighbour” principle articul- 
ated in Donoghue v. Stevenson and stated,21 “Where contractors are 
working on a pathway .. . (they cannot say that they do not incur) ... 
liability to a person who is injured, with the sole exception of the 
person who contracted with them to do the work.” 

The distinction thus drawn implied that a contractor was liable to 
all parties lawfully on the property if his work was as yet incomplete. 

The recent case of A. C. Billings v. Riden?? posed a set of facts 
identical to the Mooney case except that in the former case, the land- 
lord had hired an independent contractor to repair the front path. 
The plaintiff was a visitor to the house during the construction period. 
Both the Court of Appeal and the House of Lords disapproved of Ball 
v. London County Council?’ and in substance both courts held that the 


18 [1932] 1 K.B. 458, at p. 478. 
19 [1954] S.C. 245. 

20 [1949] 2 K.B. 159. 

21 [1954] S.C. 245, at p. 252. 
22 [1957] 3 All E.R. 1. 

23 [1949] 2 K.B. 
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landlord, qua contractor, owes a duty to the public not merely during 
the period of construction or repair, but after completion as well. 


Lord Patrick, in the Mooney case, commented :— 


. [cases hold] . . . that a landlord was not liable to the invitee 
or licensee of his tenant for accidents caused by the defective or 
dangerous condition of the premises, even when he was personally 
responsible for the installation of the defective or dangerous thing— 
Bottomley v. Bannister, Otto v. Bolton, Davis v. Foots. These are cases 
where the defect or danger was in existence prior to the letting of the 
premises to the tenant or purchaser . . . in this case, the defect or dan- 
ger is created by the landlord, after the date of the demise.” 


It is submitted that there should be no distinction in the two 
instances cited by Lord Patrick, and that the landlord should be liable 
in either case because he did the work of a repairer and thus created 
a risk of harm to visitors entering on the premises. Lord Patrick 
points out that the fact that the defendant who created the danger was 
also the owner of the premises must be dismissed as irrelevant. Simil- 
arly, the fact that the person who does the construction work on the 
premises before it is let or sold is also the landlord or vendor, should be 
dismissed as inconsequential, and the above mentioned cases can all be 
decided on the Donoghue v. Stevenson principles of negligence. In the 
Billings case, the trial judge dismissed the action against both the 
defendant contractor and the occupiers of the house. On appeal the 
contractor was held liable. The dismissal of the action against the 
occupiers was not appealed, since they were vis-a-vis the plaintiff, 
licensor and licensee. It was found at trial that they did not know of 
the danger nor should they have known of it. 


On the appeal, the contractor argued that his only obligation was 
to warn, and since the visitor was aware of the danger, the necessity 
of a warning was obviated and he had performed all his duties. Den- 
ning L.J., as he then was, answered that argument by stating that 
the court was concerned with the liability not of an occupier of land, 
but with that of a contractor doing work on land. He said: “.. 
the contractor’s duty is not confined to his duty under the contract 
to his employer. He is under a general duty imposed by law to use 
reasonable care to prevent damages to persons whom he may reason- 
ably expect to be affected by his work.” 


Denning L.J. then reiterated that liability arises from the person 
doing work on the land, whatever his own position is qua the land;?6 


“It is a duty which rests on anyone who does work on the land, 
including the occupier himself. If the occupier does work on his own 
land, he is under the same duty as a contractor. The reason is be- 
cause the duty arises, not out of the fact of occupation, but out of the 
fact that he is doing work which he knows or ought to know may bring 
danger to others, and that gives rise to a duty of care...” 


24 Ante footnote 21 at p. 262. 
25 [1956] 3 All E.R. 357 at p. 361. 
26 Ibid., at p. 361. 
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Denning L.J. then remarks that Malone v. Laskey?’ and Ball v. 
London County Council?® are inconsistent with the above reasoning 
and must be considered as over-ruled by Donoghue v. Stevenson?? and 
Haseldine v. Daw*— the plaintiff need not be a party to the contract 
of repair or construction to bring an action. The House of Lords also 
disproved of the former two cases. 


The effect of this decision ‘is that there is now express authority 
for stating that a landlord, who after the demise of premises enters the 
realty to repair or construct, and does so negligently, can be held liable 
for injury arising after the work is done, to a person, whether that 
person is the tenant or the tenant’s guests. We submit that the same 
result would ensue if the builder, after having sold the house to a 
purchaser now in possession, enters the premises to make some struc- 
tural alterations. The fact that he happens to be the vendor should 
not provide him with immunity, for his liability rests on his duty 
owed as a contractor. 


The above quoted passages of Denning L.J. can be so construed 
as to cut a wide swath through the doctrine of caveat emptor and 
lessee, and to reach the conclusion stated by Professor Williams. The 
builder, be he vendor or landlord, would be liable to a purchaser or 
other persons injured through the negligent construction of the house. 
The builder is a contractor and a person later on the premises is one 
whom “he [the contractor] may reasonably expect to be affected by 
his work.” 


In the House of Lords, Lord Somervell commented:*! “ ...a 
person executing works on premises. . . is under a general duty to use 
reasonable care for the safety of those whom he knows or ought 
reasonably to know may be affected by his work.” 


This statement lends further weight to the submission that the 
vendor or landlord can be held liable in his capacity as a contractor. 
There are no adverse comments on this point in the other judgments 
in the House of Lords. 

Denning L.J.’s conclusion that an occupier who does work on his 
land has the same duty as a contractor, necessarily excludes the oc- 
cupier from relying on the three types of duty owed by an occupier 
(to an invitee, licensee and trespasser) as established in Indermauer 
v. Dawes 2. This reasoning follows Denning L.J.’s comment, in an 
earlier case* that the artificial distinction between invitees, licensees 
and trespassers should be wiped out. At that time he indicated that 
the occupier’s liability to a person injured on the premises should 
depend on ordinary principles of negligence. In the Ontario case of 
White v. Imperial Optical Co. Ltd.,34 the trial judge accepted this as 


27 [1907] 2 K.B. 141. 

28 [1949] 2 K.B, 159. 

29 [1932] A.C. 562. 

30 [1941] 2 K.B. 343. 

31 [1957] 3 All E.R. 13. 

32 (1866), L.R. 1 C.P. 274. 

33 Slater v. a tees Co. Ltd., [1956] 3 W.L.R. 232 at p. 235. 
34 [1957] O.W.N. 8 
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the present state of the law, but the Ontario Court of Appeal® held 
that the distinctions still remain a part of Ontario law. However, the 
Ontario Court of Appeal is only applying these distinctions in cases 
involving nonfeasance by the occupier. The court is not precluded 
from holding the occupier liable on ordinary principles where he 
negligently carries on repairs to his premises. 


One statement made by Lord Reid in A. C. Billings v. Riden is 
noteworthy since it seems to imply that if the occupier did the repair 
work, his duty would be that of a licensor, and not a contractor. In 
regard to the defendants claim for classification as a licensor, he 
states;56 “It is not alleged that the appellants were authorized by the 
occupiers to prevent safe access to the house at times when their men 
were not working. The only reasonable justification I know for the 
rights of a licensee being limited as they are is that a licensee generally 
gives no consideration for the rights which the occupier has given him 
and must not be allowed to look a gift horse in the mouth. That can- 
not apply to the appellant who gave no concession to the respondents. 
In the present case I see no reason why the contractor who chooses to 
prevent safe access by visitors should be entitled to rely on any 
specialty in the law of licensor and licensee.” 


If Lord Reid iis saying that had the occupier done the repairs, his 
duty would be that of a licensor to licensee, he is taking a directly 
opposite view from Lord Denning’s contention that the occupier’s duty 
arises out of the repairing and not the occupation. 


Proponents of the strict caveat emptor rule may argue that since 
Lord Reid is permitting the occupier to rely on his status as such, and 
is not forcing him into the position at law of a contractor, then simil- 
arly the builder, who happens to be the vendor or landlord, can also 


rely on the latter position, and thus avoid the liability of the con- 
tractor. 


But the analogy has a defect in its reasoning, since the occupier 
repairs by virtue of his position as occupier, whereas a person does 
not build because of his position as vendor or landlord. He only 
acquires the latter classification after he has performed the function 
of a contractor. 


In conclusion, it is relevant to review the validity of Professor 
William’s three propositions of law enunciated at the commencement 
of this article. In the opinion of the authors; 


(1) Proposition 1 is untenable. On the basis of the Bottomley v. 
Bannister case, it is clear that a mere lessor or vendor is not liable for 
defects in the property. 

(2) Propositions 2 and 3 are good law to-day. On the basis of 
the A. C. Billings v. Riden case, a contractor or builder cannot avoid 
liability for negligent work by claiming the status of a landlord or a 
vendor.37 


35 [1957] O.W.N. 192 at p. -, per Roach J.A. 
36 [1957] 3 All E.R. 1 at p. 4 
37 For an analysis of Riden v. Billings, see Risk (1958), 16 Fac. L. Rev. 126. 











Notes 


THE NEW ESTATE TAX ACT? has provided an entirely new 
concept in the taxation of estates by the Federal Government. The 
previous Succession Duty Act enacted in 1941 was in essence merely a 
collocation of the various provincial Succession Duty Acts, and because 
of this the primary liability was based on the succession and not on the 
estate itself. This was a necessary feature of the various provincial 
Acts because of the provisions of the British North America Act which 
precluded the Provinces from levying an “indirect” tax. On the other 
hand, the Dominion government is not hampered by any such restric- 
tion—it has full power to impose a tax which will be passed on to 
another party. The new Estate Tax Act recognizes and predicates this 
most significant distinction and therefore it has been able to evolve a 
far more sensible and practical approach to the problem of estate 
tax. In the new Act, the tax is levied on the estate itself and the 
primary liability for payment rests with the executor of the estate. 


The new Act provides for several changes in the taxability of 
various items and in the computation of the tax itself. The writer 
feels that some of the more important changes in the new Federal 
Act are worthy of comment. 


Real Estate 


One of the most important innovations is the provision which 
extends the duty on real property to realty situate outside Canada.? 
To the writer’s knowledge, this is the first jurisdiction to enact such 
a provision. A necessary complement to this new provision will be 
alterations in the various reciprocal Tax Treaties to which Canada is 
a party. Up to the present, most of these treaties have made pro- 
vision for the exemption of foreign real estate from the estate tax 
of the county of domicile. The modern day development of the re- 
ciprocal agreement has rendered obsolete the necessity of the exclu- 
sion of foreign realty. The new provision will obviate the former 
practice of buying realty in “tax-havens’®’ where there is little or no 
duty on the property of a deceased. Where there is a duty in the 
foreign jurisdiction there is now provision in Section 9 of the Act 
for a credit which, however, will not exceed the Canadian Tax which 
is leviable on that portion of the estate. 


1An Act Respecting the Taxation of Estates, a federal enactment repeal- 
ing the Dominion Succession Duty Act and proclaimed on the lst day of 
January, 1959. 

2In a press release issued on the 12th of December, 1958, the Minister 
of Finance announced that discussions would take place between Canada 
and the United States in respect of the Death Duty convention existing be- 
tween them. The discussions are to establish modifications of the convention 
in the light of the New Estate Tax Act. 
3e.g., The Bahamas. 
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Estate Planning 


As mentioned above, under the old Act the taxation formula was 
calculated on the various distributions which were made. There were 
two rates of tax imposed, an initial rate and an additional rate divided 
into four categories or classes. The amount of tax varied according 
to the relationship of the deceased to the beneficiary and according to 
the size of the beneficial interest which passed. Close relations of 
the deceased were taxed at a preferential rate and thus the tax would 
be considerably lower than if the beneficial interest had passed to a 
stranger. The estate planner would mould the will drafting the various 
provisions that were to be made with an eye to attracting the least 
possible death duty, i.e. by the splitting of successions. Under the new 
Act it will no longer be necessary to make a separate evaluation of 
life interests and remainders, as such splitting of succession has been 
eliminated. There will be only one tax no matter when the estate 
is distributed. 


It is of interest to the profession to note that under the new Act, 
there is a shift in emphasis in the function of the estate planner. It 
would appear that when dealing with the new Act many of the 
objectives mentioned above will be achieved through a more expanded 
gift programme and will depend less on the drafting of the will itself. 
The amount of duty will remain constant no matter to whom the 
estate is bequeathed. Thus the minimization of tax would seem to 
have to stem from inter vivos disposition. 


A further result of the new Act is that the family protection 
embodied in the old Act is abolished. Thus there is no preferential 
rate with respect to the relatives of the deceased. It has been argued 
that this is only a theoretical change since where there is a higher 
initial exemption, as provided in certain instances under the new Act, 
the estate is nearly always left to the members of the family involved. 
However it should be noted that the higher initial exemption applies 
to a narrow field, namely when there is a widow, or an infirm husband, 
or dependent children involved, and therefore the same results as 
under the preferential rates scheme in the old Federal Act are not 
achieved. Thus where the survivors are a healthy husband, or adult 
ee etc., the tax will probably be slightly higher than under the 
old Act. 


Gift Programmes 


There are many advantages in making use of a gift programme 
in order to reduce death duties. It is the writer’s view that these 
advantages take on an added importance when one considers that 
the rate of taxation applicable at present is neither a function of the 
size of the bequest nor of the relationship of the beneficiary. Among 


4It should be noted that under similar provisions of the English Act, 
the whole estate is taxed on the death of the testator and again on the death 
of the life tenant. Whether this will be so under the New Canadian Act is 
an om question. But see on this point, a commentary by John Graham, 
Q.C. in The Canadian Tax Journal, Jan.-Feb. 1959. 
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the many benefits of a gift programme the following are most worthy 
of attention: 

(i) The use of this scheme will result in a reduction of the size 
of the eventual “estate.” 

(ii) Gift taxes are in most instances lower than estate duties. 

(iii) The reduction of the capital in the eventual “estate” will 
result in a consequent reduction in the amount of accruals to capital. 

Such factors as appreciation in the value of assets and the re- 
sultant income on those assets must be considered. By the making 
of gifts one can effect a “freezing” operation on the estate. This 
freezing arises where an estate consists primarily of shares of a 


private company. If this company is developing there will be a — 


problem of having liquid assets to pay succession duties. Freezing 
is carried out by selling the equity in the company to the heirs and 
taking in return some asset which will render security of income but 
one from which the growth factor is eliminated. 


In the adoption of such a programme, timing is an all important 
element. The testator can not give too much away early in life or 
his ability to increase his assets will be hampered by lack of capital. 
On the other hand, it must be initiated at some reasonable time before 
death in order to achieve the substantial benefits which can be 
obtained.® 


As under the old Act, gifts made within a period of three years 
prior to death are included in the net value of the estate. This in- 
cludes gifts made beyond the three year period where actual and 
bona fide possession is not completely transferred prior to the three 
year period. The new Act extends this by the use of the word “dis- 
position” to include certain dispositions which are gifts in effect but 
not in form.® 


Where gifts are included in the estate of the deceased for estate 
purposes, the property of the gift is to be valued at its worth at the 
date of any subsequent transfer by the recipient during the lifetime 
of the deceased.? (Under the old Act the gift was to be valued at the 
date of death.) Where a gift of shares in a corporation, given by the 
deceased during his lifetime, is included in the estate, the amount of 
any stock dividends accruing to those shares during the deceased’s 
lifetime must be added to the value of the shares.® 


Life Insurance 


The new Act determines the taxability of insurance proceeds on 
an ownership basis. This is an alteration from the former Succession 


5 See, Little, Non-Trust Gifts, Special Lectures, Law Society of Upper 
Canada (1957). 

6It should be noted that by section 41 of The Income Tax Act (1958), 
a donor can make a once in a lifetime tax free gift. This can be of the 
value of upward to $10,000.00 and must be composed of real property. Such 
a gift can be made only to the spouse or child of the donor. Where the 
gift is to the spouse, the property is to be used as a place of residence; where 
the pitt is to a child, the property is to be used as farmland. 

Estate Tax Act, 1958, c. 29, s. 3(1)(d). 

8 Ibid., 1958, s. 30. 
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Duty Act which used the “premium test’’, i.e. who paid the premiums 
or who maintained the policy? Thus the relevant section provides 
that insurance on the life of the deceased will be subject to tax where 
immediately prior to death the policy is owned either alone or jointly 
with another person by the deceased or under a trust the terms of 
which are subject to alteration by the deceased. Tax will also be 
levied where the policy is owned by a corporation controlled by the 
deceased where the proceeds are payable to the spouse, or children 
or a trustee for their benefit. The concept of “ownership” in the new 
Act appears to be related to the concept of control and thus one who 
has power, directly or indirectly (through a controlled corporation), 
to change the beneficiaries or pledge the policy as security would be 
classified as an owner. 

In respect to the taxability of life insurance,!° it would appear 
advantageous for a husband to transfer his insurance policy to his 
wife, thereby constituting a gift of the cash surrender value of the 
policy at that date. In subsequent years the husband would make a 
gift to the wife of a sum large enough to pay the annual premiums 
which come due. However, it is arguable that this practice would be 
caught by Section 3(i)(j) of the new Act; “Any annuity or other 
interest purchased or provided by the deceased.” The situation could 
be remedied at the outset by having the husband make a gift to the 
wife of the amount necessary to pay the initial premium and having 


her place the policy. This would avoid any problem arising under 
Section 3(i) (j). 


Procedure 


One of the innovations of the new Federal Estate Tax Act is that 
its provisions vary depending on the domicile of the deceased. Thus, 
the estate tax regarding persons domiciled outside Canada is dealt 
with separately under Part 11 of the Act, and shall be dealt with later 
in this article. Comment will first be directed to the estates of per- 
sons domiciled in Canada. There have been various procedural 
changes under the new Act, most of them aimed at achieving a co- 
ordinated system of Dominion taxation. Thus certain provisions have 
been introduced to tie Estate Tax in with Income Tax procedures. 

The method of objection in Section 22" is virtually the same 
as under the Income Tax Act. By section 23 an appeal from an assess- 
ment will lie to the Tax Appeal Board after the Minister has confirmed 
the assessment, or re-assessed it, or after one hundred and eighty days 
have elapsed from the service of a notice of objection. However no 
appeal may be instituted after ninety days have elapsed from the 
time the Minister confirms or reassesses. This method is similar to 
that used in Income Tax Appeals.1? It should be noted that the Tax 
Appeal Board is constituted by the Income Tax Act and until 1958 
was known as the Income Tax Appeal Board. The 1958 amendment?’ 


9 Ibid., s. 31. 

10 Jbid., s. 3(1)(m) and s. 3(1)(m) (ii). 

11 Jbid., s. 3(1)(m). 

12 Jbid., s. 3(1)(m). 

13 Income Tax Act, R.S.C., 1952, c. 29, s. 59. 
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changing its name was a reflection of the desire to include all tax 
matters within its jurisdiction. This method will enable more in- 
dividuals to have their assessments reconsidered because of added 
convenience and reduced costs.14 


Section 17 provides that the liability to pay any amount of tax 
within the time allotted will not be affected by the fact that an objec- 
tion or appeal is then outstanding. Thus the correct procedure is to 
pay the tax and obtain a refund with interest at the rate of 5% if 
the objection or appeal is successful. This provision is also similar 
to that under The Income Tax Act.15 


Persons Domiciled Outside Canada 


Where the estate is that of an individual who dies domiciled out- 
side of Canada, only the property situate in Canada is subject to tax. 
The rate of tax is 15% of all property situate in Canada without 
allowance for debts unless they are debts or encumbrances secured by 
or charged upon the property. There is an initial exemption of $5000 
and thus where the total value of the property in Canada does not 
exceed this amount, no tax will be payable. 


Rules of Situs 


In the new Act the rules of situs are written into the Act for the 
first time, and detailed rules of situs have been set out for the calcula- 
tion of provincial tax credits.16 These rules are not the same as those 
which are applied to determine the situs of property which is subject 
to Canadian Tax but owned by a person who at the date of death is 
not domiciled in Canada.1” In this computation, property found in 
Canada at the date of death and which would be deemed to pass on 
death under Part I of the Act will have to be included in the value of 
the property situate in Canada. Where there is a provincial duty 
applicable to the same property, a 50% credit will be allowed.1® 


Conclusion 


The above paragraphs are not intended in any way to be a detailed 
analysis of the provisions of the Estate Tax Act. Rather it is intended 
to be a short synopsis of the changes involved in the new legislation. 
The new Act is not a panacea for the difficulties inherent in estate 
tax legislation. However, it is submitted that it is a step forward 
towards a more realistic and progressive approach to the problem. 


DAVID POZER * 


° ae is ed enrolled in the third year of Osgoode Hall Law School. 
is ae, 

15 Section 24 of The Estate Tax Act enables the decision of the Tax 
Appeal Board to be appealed to The ee Court of Canada. This, how- 
ever, is a trial de novo, the court not being bound by the Board’s proceedings 
Section 24(2) of the same act also evalues an assessment to be appealed 
directly to the Exchequer Court, without resort to the Tax Appeal Board. 

16 Income Tax Act, R.S.C., 1952, c. 29, s. 51. 

17 Estate Tax Act, 1958, c. 29, s. 9(8). 

18 Jbid., s. 38. 
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THE ART OF SENTENCING—“Punishment is, therefore, an art— 
a very difficult art”. J. K. Mackay J.A. in R. v. Willaert (1953), 105 
C.C.C. 172 at p. 176. 


Study and training will usually produce at least technical profici- 
ency in an art. In Canada there exists no formal system of training 
magistrates and judges prior to their entry into the sentencing office. 
Such training as does exist is found in the occasional review by a 
superior court of the exercise of the sentencing function and conse- 
quent approval or correction by that superior body. 


Is there material available for those who would become proficient 
through self-directed study? Again there is no formal (i.e. official) 
guide to sentencing or to a statement of the principles involved. The 
Criminal Code does not deal with the purpose of sentencing nor the 
criteria by which sentences are to be arrived at. Certain maxima 
and minima are declared but with such broad limits that a great deal 
of discretion is left to the sentencing officer. That such discretion 
must be exercised judicially as opposed to whimsically iis well settled, 
and for this some criteria are essential. Such criteria as are available 
are to be found in the judgments of the superior courts in the exercise 
of their reviewing function. 


It appears to be generally accepted by the superior courts in 
Canada that the purpose of punishment is fourfold!: (i) Deterrence 
of the prisoner at the bar and others tempted to commit like offences; 
(ii) Protection of the community by excluding the convict permanently 
or temporarily from membership therein; (iii) Reformation; (iv) 
Retribution. 


With the exception of “retribution” the meaning of these terms 
seems to be fairly clear. It is in striking a balance between these 
four aims that the so-called “art” exists. However, before attempting 
any examination of the process involved in striking such a balance, 
the meaning of “retribution” as used by the courts must be briefly 
considered. In its common meaning, retribution is synonomous with 
vengeance and retaliation. That such is not the meaning attached 
to it by our courts is implicit from the judgment in Childs? and 
explicit in this passage from Warner.® 


“It should be said at once that the purpose of punishment for crime 
is not that, through the medium of a judge who is authorized by law 
to impose it, vengeance may be wreaked upon the guilty for their crime, 
as vee crime was private in character. In the narrow sense a crime 
is usually an offence against an individual, involving his person or his 
property. No doubt the person against whom the offence has been 
committed, in that narrow sense, or, if he loses his life by the deed, his 
relatives and associates unconsciously conceive the idea that punishment 
should be imposed upon the culprit, causing suffering to him which will 
bear some proportion to their own, that is to say, that in the suffering 
of the delinquent they may find some compensation for their own. In 
the broader sense, in which the courts must regard it, crime is an offence 


1See R. v. Warner, [1946] O.R. 808, C.A.; R. v. Jones (1956), 115 C.C.C. 
273 per Laidlaw J.A. (dissenting) at p. 277, C.A. (Ont.); R. v. Willaert (1953), 
105 C.C.C. 172, C.A. (Ont.). 

2 [1939] O.R. 9, C.A. 

3 Ante footnote 1. 
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against the State and is punished by the State on much different 

principles.” 

What then does retribution mean? Some clue at least is to be 
obtained from the next paragraph of the report quoted above. 


“[Punishment] is the expression of the condemnation by the State of 
the wrong done to society. There must always be a right proportion 
between the punishment imposed and the gravity of the offence. It is 
in that sense that it is said that certain crimes “deserve” certain punish- 
ments, and not on any theory of retribution.” 

To the untutored eye, “that sense” remains indisguishable from 
“the theory of retribution.” Help is to be had, however, from the 
following paragraph from Willaert* referring to Bentham’s Rationale 
of Punishment: 

“The underlying and governing idea in the desire for retribution is in 
no way an eye for an eye and a tooth for a tooth, but rather that the 
community is anxious to express its repudiation of the crime committed 
and to establish and assert the welfare of the community against the 
evil in its midst. Thus, the infliction of punishment becomes a source 
of security to all and is elevated to the first rank of benefits, when it is 
regarded not as an act of wrath or vengeance against a guilty or unfor- 
tunate individual who has given way to mischievous inclination, but as 
an indispensable sacrifice to the common safety.” 


Here retribution in the legal sense has been distinguished from 
retribution in its lay meaning. It is now equated with repudiation. 
Unfortunately, “repudiation” in its generally accepted meaning makes 
little more social sense in this context than does the discredited 
“retribution”. According to the Concise Oxford Dictionary, “repu- 
diate” means “disown, reject, refuse dealings with, deny”. It is 
difficult to see how repudiation in this sense can co-exist with such 
well settled purposes of punishment as deterrence and reformation. 
This is unfortunately an example of the muddled expression, if not 
thought, which often characterizes judicial pronouncements on 
sentencing. It is suggested that the word for which the learned 
judges are reaching is “disapproval”, most likely in the form of 
“reprobation”’. 


It would seem then that one of the stated functions of a sentenc- 
ing officer is to express the disapproval or condemnation of the com- 
munity. In this regard, it is submitted that insofar as this alleged 
reprobation is not a disguised form of retribution, it can serve only 
to make a scapegoat of the convict. That this notion of reprobation 
is widely held can be seen from the view of eminent judges and 
ecclesiastics collected by Sir Ernest Gowers in his book, “A life for 
a Life?” The point of view is, indeed, clearly put by Sir Ernest 
himself. 


“Breaking the law must be punished, even though the offender may 
stand in no need of reformation and neither he nor anyone else may be 
we to yepeat the offence. Retribution is a convenient name for that 
element.” 


4 Ante footnote 1. 
5A Life fora Life Ay 115. See also the reference to a “torrent of indigna- 
_ against the accused among all decent thinking | people” in Warner, supra 

e use of the expression “decent thinking” suggests that the indigna- 
ce was given effect to. 
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It is further suggested that the condemnation of an act by the 
community is a stage in the protection of society, precedent not 
subsequent, to the conviction of an offender. In other words, the 
condemnation by society of an act is expressed by including that act 
in the category of crimes. Having done so, the purpose of sentencing 
can only be to ensure that the code so established is respected. In 
other words, the purpose of sentencing is properly confined to the 
protection of the community achieved by deterrence, reformation and 
where necessary temporary or permanent isolation of the offender. 


Leaving this matter of retribution, what factors are to be taken 
into account by a sentencing officer in striking a balance between the 
alleged four purposes? In Willaert it was laid down that: 


“.,. in the exercise of judicial discretion regard should be had to: the 
age of the prisoner; his past and present condition of life; the nature 
of the crime; whether the prisoner previously had a good character; 
whether it is a first offence; whether he has a family dependent upon 
him; the temptation; whether the crime was deliberate or committed on 
momentary impulse; the penalty provided by the Code or statute; whether 
the offence is one for which under the Code the offender is liable to 
corporal punishment and, if so, whether corporal punishment should be 
imposed.” 

As to how this advice is to be translated into action, the reports 
are silent. Such translation must consist basically of relating the 
particular case to the penal facilities available. The purpose of this 
note is not to expound the techniques of achieving such a translation, 
but rather to indicate the lamentable absence of any such techniques 
in our present jurisprudence.” It should be noted, however, that the 
fault does not rest entirely with the courts. Until recently the penal 
institutions have offered adequate facilities for deterrence and pro- 
tection of the community—facilities for retribution thus have been 
more than adequate while those for reformation have been almost 
non-existent. Under these conditions, to sentence for reform would 
be to express a pious hope. Further, it would appear that some 
sentencing officers have had almost no knowledge of the penal facilities 
available. 


With the recent implementation of the Fauteux® report on both 
Provincial and Dominion levels, there is hope that facilities will 
improve to a point where judges can impose meaningful sentences. 
The first step in preparation for such a day must be to formulate a 
policy of sentencing. This policy will be based on sociological rather 
than legal precepts and it appears axiomatic that the action of the 
executive in implementing the Fauteux report will be ineffective 
unless the Courts accept the precepts of the Fauteux report as the 
basis of their sentencing policy. For a court to sentence without 


6 Ante footnote 1. 

7 Plenty of good advice is available. See ot the magnificent symposium 
in 23 Law and Contemporary Problems (1958) No. 3. References in the 
reports to professional writing on penology are few and far between; but see 
Childs, ante footnote 2, Jones and Willaert, ante footnote 1. 

8 Report of a Committee appointed to enquire into the principles and pro- 
cedure followed in the Remission Service of the Department of Justice of 
Canada (1956) the Queen’s Printer, Ottawa. 
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reference to the penal facilities is like an artist painting with his 
eyes closed. 


With the enunciation of such a policy, a certain consistency in 
sentencing might reasonably be anticipated. At the moment it would 
seem that too much is left to the sense of fitness of the individual 
sentencing officer. 


“Between the minimum and maximum pee for offences pre- 
scribed by the Criminal Code it is for the trial Judge, under all the 
circumstances of the case, to impose such sentence as in his judgment 
meets the ends of justice. The circumstances in each case are different, 
and, therefore, it is impossible to standardize sentences, . . .’”’9 
“There is no fixed principle that can be followed . . . Judges of course 
frequently differ with regard to sentences. Where in the opinion of one 
Judge a very heavy sentence is considered desirable, in the opinion of 
another a more moderate sentence would be sufficient.’”10 
“In England the normal penalty in a case of this kind (rape) is five years 
nal servitude. . . . Nothing approaching standardization obtains 
3, ee 


Consistency of principle does not mean standardization in any slot- 
machine sense. That the unexplained disparity of sentence is a source 
of great bitterness among convicted persons has been judicially noticed 
by the Saskatchewan Court of Appeal.1? 


The great bulk of sentencing in Canada is carried out by magis- 
trates.15 These men need guidance and under our system that guidance 
must come from the superior courts.14 If the superior courts are not 
prepared to give guidance, then part at least of the process must be 
handed over to another agency of government. Although the Court 
of Appeal in British Columbia has held improper the abdication by a 
magistrate of his sentencing function to the Parole Board,!* the 
Ontario Court of Appeal apparently approved such a practice in the 
recent Bezeau case.16 


9R. v. Young, [1933] O.W.N. 777 per Mulock C.J. 

10 R. v. Brayden (1926), 46 C.C.C. 336 at 342 per Hayen C.J. N.B. 

11 R. v. Gordon (1924), 25 O.W.N. 572 per Latchford C.J. 

12 R. v. Christie (1956), 115 C.C.C. 55 at 57 per McNivin J.A. 

13 According to Magistrate J. M. Goldenberg, Q.C., writing in (1958), 1 
Can. Bar Journal at p. 78, 94.4% of all Canadians sentenced in 1954 were 
sentenced in magistrate’s court. 

14That the magistrates are aware of the problems is indicated by the 
addresses of Magistrate B. W. Hopkins, Q.C., and W. B. Common, Esq., Q.C., 
printed in (1958), 1 Can. Bar Journal at pp. 33, 49. 

15 R. v. Courtney (1956), 115 C.C.C. 260. The magistrate had awarded a 
long series of consecutive sentences saying that it was up to the Parole Board 
to decide when the convict was to be released. 

16 R. v. Bezeau, [1958] O.R. 617, C.A.: “I am not satisfied that the learned 
Chief Justice proceeded upon a wrong principle, or that the sentence of life 
imprisonment imposed upon the appellant was clearly wrong and, having 
granted the leave sought, I would dismiss the appeal. 

I should like to add that the function of an appellate Court on an appeal 
against sentence is to correct a failure of justice and not to exercise the 
Crown’s prerogative of extending clemency to a prisoner, or the powers of a 
board of parole. 

If there are circumstances arising later that make it proper to afford 
relief to the appellant, that is a matter which can more properly be left for 
consideration and action by the executive.” Per Schroeder J. A. at p, 621. 
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Whatever be the solution, it must come soon if the promised 
changes in the penal services are to have any effect. The modest pro- 
posals of this writer are that: 


(1) sentencing be left in the hands of the courts. (This stems 
from a district of administrative tribunals). 


(2) superior courts lay down a sentencing policy related to the 
penal institutions available. 


(3) sentencing officers be required to acquaint themselves in 
detail with the penal facilities available within their juris- 
diction. 


(4) instruction and advice be made available to all sentencing 
officers as to the employment of such facilities in the im- 
plementation of the sentencing policy. 

J. D. MORTON * 


ABUSE OF MONOPOLY REVISITED—‘“Now, every person of 
common sense knows what is involved in patent actions and what 
the expense of them is, and everybody knows that to be threatened 
with a patent action is about as disagreeable a thing as can happen 
to a man in his business, even if he be innocent of any infringement 
of patent law.1! 


For many years it has been well recognized that threat of an 
action under a patent can be more damaging and ruinous even than 
the action itself. There is no way of compelling the patentee to 
bring his action; he is at liberty to wait until the end of the seventeen 
year term for which his patent is granted before filing his statement of 
claim, in the meanwhile dangling his patent, like the Sword of 
Damocles, over the heads of his trade rivals. There are, of course, 
other remedies? available to a person whose business is hindered by 
the existence of a patent but the real mischief, is not the existence 
of the patent but the threats posed by the owner of it to the trade 
at large. For this reason, the British Patent Act® provides a right 
of action for an injunction and damages to any person aggrieved by 
threats of a patent proceedings. There is no such provision in the 
Canadian Patent Act* and it remains to mention what other remedies 
are available to a party injured by such threats. 


In 1945, Dr. Harold G. Fox reviewed> this situation, concluding 
that there were three possible grounds on which to proceed: first, 
under sec. 11(1)(a) and (c) of the Unfair Competition Act, 1932;® 





* Professor Morton, M.A., LL.B. (Trinity College, Dublin), The King’s Inns, 
Dublin, and of Osgoode Hall, Barrister-at-law is a full-time member of the 
Teaching Staff at Osgoode Hall Law School. 

1 Skinner v, Shew & Co., [1893], Ch. 413 at p. 424 per Bowen L.J. 

2An action for impeachment of patents, an action for a declaration of 
non-infringements, and an application to grant a compulsory license. 

3 Patent Act, 1949, 12, 13 and 14, Geo. VI, c. 87, s. 65. 

4Patent Act R.S.C., 1935, c. 203, as amended by 1953-54, 2-3 Eliz. II, c. 19. 
and c. 40, s. 15. 

5 Fox, Abuse of Monopoly (1945), 23 Can. Bar Rev. 353. 

6 Unfair Competition Act, R.S.C., 1932, c. 38, s. 7(a). 
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secondly, at common law under the heading of slander of title, and, 
thirdly, under section 4 of the Statute of Monopolies, 1624.7 The 
common law action, however, requires proof that the threat was false, 
proof of malice, and proof of special damage. In addition to this 
heavy burden of proof, no decision was possible by the Exchequer 
Court of Canada prior to 1928 because its special constitution denied 
to it any general jurisdiction at common law. Section 11 of the 
Unfair Competition Act was entirely new in 1932 and, although 
malice was not mentioned in the section, no-one seems to have 
attempted to invoke it in the face of a threat of patent proceedings. 
Indeed, the only reported case in which Section 11(1)(a) has ever 
been invoked is that of Lebel v. Ontario Beauty Supply Co. Ltd® 
The only attempt made to apply section 4 of the Statute of Mono- 
polies, which again does not require proof of malice, was in the 
English case of Peck v. Hindes® in 1898 in which Mathew J. merely 
held that the statute did not apply to an unsuccessful action for 
patent infringment. Perhaps because of these doubts and difficulties 
no-one seems to have had the courage to make a serious attempt to 
restrain threats of patent proceedings in Canada, at least since 1925;1° 
and, even then, it was not decided whether such an action lay at all. 


The case of Reliable Plastics Ltd. v. Louis Marx and Co. of 
Canada Ltd. is, therefore, something of a landmark in Canadian 
jurisprudence, being precisely such a case. The facts were simple; 
the plaintiff and defendants both manufactured and competitively 
sold basically similar plastic toy games, including miniature bagatelle 
games. In 1953 a Canadian patent was issued to the first defendant 
under which the second defendant was the sole licensee, and both 
defendants were of the opinion that the plaintiff’s games infringed 
this patent. They first wrote to the plaintiff; and then later circu- 
lated the trade (some 125 firms, including many of the plaintiff’s 
customers to the effect that the plaintiffs’ games infringed the patent 
and “to formally notify you of the patent in the thought that you 
would not want to knowingly become an infringer thereof’. The 
plaintiff then instituted this action to restrain threats basing it on 
all three of Dr. Fox’s suggested grounds, and seeking an injunction 
and damages. The defendants counterclaimed for infringement of 
the patent and thereafter the action proceeded as a normal patent 
action with the parties reversed. 


The President of the Exchequer Court found that the patent was 
valid and had been infringed, but he held that the plaintiff was 
excused from liability for infringement by virtue of section 56 (now 
58) of the Patent Act, which excludes infringing articles manufac- 
tured or acquired before the issue of the patent. It is interesting 


7 Statute of Monopolies, 1624 21 Jac. I c. 3, s. 4; R.S.O. 1897, c. 323, s. 4. 
8 Lebel v. Ontario Beauty Supply Co. Ltd. (1950), 12 Fox Pat. C. 175. 
9 Peek v. Hinder (1898), 15 R.P.C. 113. 
10 Kilgour Davenport Co. Ltd. v. Heale (1925), 280 O.W.N. 361—an un- 
satisfactory case in which no order was made as to the counterclaim. 
o a Plastics Ltd. v. Louis Marx and Co. Inc. (1958), 17 Fox Pat., 
. 184. 
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to note in passing that the above section does not provide that such 
articles are not infringements but merely that no liability attaches 
to them. It thus affords a good example of a statute creating an 
inchoate tort. The President’s finding of validity and of infringe- 
ment is not of general interest for present purposes, though the 
finding is regrettable at least to the lawyer because it followed in his 
judgment that the threats were not made maliciously in the sense 
required by the common law. He dismissed the action under the 
Statute of Monopolies on the basis of lack of evidence, and thereby 
denied to the profession a discussion by one of our most eminent 
judges of whether an Imperial Act of the reign of James Ist is still 
in force ex proprio vigore in Canada. 


The action under the Unfair Competition Act posed more of a 
problem in that the President previously had held that the plaintiff 
was not liable for the infringements because they had been manu- 
factured before the issue of the patent. In his judgment, he said 
that “even if it could be argued that the statement in the letter was 
untrue—because of the freedom from liability afforded by Section 56, 
that does not make it a false statement’”.12,_ Lawyers may be thankful 
that the distinction between “untrue” and “false” was not the ratio 
decidendi of the case since no indication was given as to what would 
be a false statement within the meaning of the section. However, 
this passage in itself does seem to give some indication that there 
must be an element of intention (mala fides) to render a statement 
false. Further weight was lent to this attitude when he said later 
that “the fact that the defendants failed to consider that the plaintiff 
might escape liability under Section 56 is not sufficient to saddle it 
with either falsity or malice’.15 It is clear from this passage that, 
although the words falsity and malice were used separately, both had 
a subjective content of intention on the part of the defendants. 


It is submitted that to place such a construction on the word 
“false” would be a misuse of language, and that in any case it was 
an unnecessary inclusion in an otherwise closely reasoned judgment. 
It was unnecessary because the President had already held that the 
articles in question were infringements and that, therefore, the letter 
was, technically speaking, true. As a matter of language, the dic- 
tionaries seem to indicate that “false’’ means untrue and “untrue” 
means false; indeed it seems that to find “false” being used with a 
subjective content one must turn to the poets rather than to the 
statute book. But the writer’s fundamental complaint is that to 
suggest that “false’’ means something more than untrue would be 
virtually to remove any teeth the section may ever have had. The 
common law failed to provide an adequate remedy for threats of 
patent proceedings because of its requirement of proof of malice and 
because the construction put upon this word excludes recklessness 
and carelessness in this context. To hold that an untrue statement 
would not automatically be a “false” statement within the section 





12 Ibid., at p. 203. 
13 Ibid., at p. 204. 
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would be virtually to let in the doctrine of common law malice by 
the back door, with its well-known sterilizing effects. 


As stated, this was not the substantial ground of the decision, 
and it is worth observing that it is in conflict with Lebel v. Ontario 
Beauty Supply Ltd. the only other case based on the section. In this 
case Tindal C.J. found himself “convinced” that there was no malice 
on the part of the maker of the statement complained of. On the 
other hand, he found that the statement was not “in accordance with 
the facts” and “therefore may be considered a false statement within 
the meaning of the Act’’.14 It is submitted that this is the correct 
construction to place on the word “false” in this context, and it is 
to be hoped that Tindal C.J.’s opinion will be preferred in the future. 
It should be noted that the relevant sub-section of the Unfair Compe- 
tition Act is now embodied in Section 7 of the Trade Marks Act 1952, 
and that the wording has been altered to “false or misleading state- 
ment”.45 The writer does not believe, however, that the addition of 
the word “misleading” in any way alters the meaning of the word 
“false”. It is probable that the word “misleading” is intended to 
include statements which while not technically false have the effect 
of conveying a false impression or innuendo discrediting the wares 
of a competitor, for example, “X’s goods are cheaper than ours”, 
might suggest to many people that X’s goods are inferior and if this 
is not the case X might well have a remedy under the section. 


In making this criticism of what is after all only an obiter 
dictum, one must pursue to their conclusion the consequences of 
regarding any untrue statement as “false” within the Act. Thus a 
statement that an article infringes a patent can only be shown to be 
true or false (untrue) by a decision of the Supreme Court of Canada 
as to (a) infringement, and (b) validity of the patent. This is of 
course because these questions are questions of law and not of fact, 
and they are not capable of affirmative proof either way. This is 
obvious, but it is equally obvious that it is practically impossible to 
write an effective solicitor’s “letter before action” in a patent case 
without stating that the patent is infringed (and therefore valid by 
implication). The patentee is ina dilemma. Should he boldly assert 
that his patent can withstand any attack made upon it, and that it 
is infringed, and run the risk that either of these assertions may 
later be held to be untrue? Or should he confine himself to the 
facts, merely stating that he is the owner of patent number X? This 
at best is a somewhat half-hearted letter to write to a trade com- 
petitor. The latter course has been adopted in Britain, where it is 
expressly provided that a letter in these terms shall not constitute 
a threat.16 The former course has usually been adopted in Canada 
in the past. While perhaps the Reliable Plastics case may have a 
restraining effect on the senders of the majority of these threatening 
letters, it is to be hoped that at some time in the not too disant future 


14 [bid., at p. 177. 
15 Trade Marks and Unfair Competition Act, R.S.C., 1952, c. 49, s. 7. 
16 Patents Act, ante footnote 3, s. 65(2). 
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a decision may be handed down giving real effect to Section 7(1) (a) 
of the Trade Marks Act, which will clearly establish the right to stop 
a patentee making wild threats of patent litigation. If a future 
decision construes the section in the manner indicated by the writer, 
it will then be appropriate to consider whether complete prohibition 
is desirable or whether threats are permissible if made only to the 
originator of the infringements, and not to the trade outlets, and 
whether some limitation period is to be set in which the patentee 
must bring his action, failing which the alleged infringer may force 
the issue into the courts by way of an action to restrain threats. 


GEORGE A. ROLSTON * 


*Mr. Rolston, L.L.B. (London), 1955, of the Middle Temple, has had two 
years in practice, specializing in the Law of Industrial Property and is 
presently in the second year at Osgoode Hall Law School. 











Case Comment 


REEVE v. ABRAHAM—CONTRACT—QUASI-CONTRACT—UNJUST ENRICH- 
MENT—IMPROVEMENT OF LAND UNDER MISTAKE OF TITLE—REMEDIES 
—In Reeve v. Abraham,! a decision of Buchanan C.J.D.C., sitting as 
a local Judge of the Supreme Court of Alberta, certain interesting 
questions arose as to the application of the developing law of Quasi- 
contract.2_ The facts, as found by the learned trial Judge, were that 
Reeve purchased a farm for the dual purpose of assisting Abraham, 
his nephew by marriage, and of securing better than a bank-rate 
of interest on his investment. A lease of the property to Abraham 
was drawn up, including an option to purchase, and during his tenancy, 
Abraham made extensive improvements on the land. The Judge 
found that Abraham’s tenancy was terminated by the act of the 
plaintiff Reeve, and that money was still owing on the work done 
on the property. In reply to Reeve’s suit for crop-rent (withheld 
on advice of counsel), and payment of money owing on a note, 
Abraham counterclaimed for the cost of the improvements. The 
learned Judge held for Abraham on the broad ground of unjust 
enrichment, setting off Reeve’s claims against the award.* It is 
submitted that the Court’s disposition of the lease is open to serious 
criticism. The learned Judge says: 
“IT am driven to the conclusion that the oe failed to express 
the mind of either party. I hold, therefore, that I am at liberty to seek 
outside the instrument for the terms of the agreement at which the 
parties did arrive, an agreement which was in part performed by the 
Defendant entering into possession of, farming and improving the said 
lands during a period of four to five years.”4 
Both parties contended that the lease-option was not drawn 
according to the instructions of either of them. The Defendant’s under- 
standing was a lease for four years, at the end of which period, “it 
automatically and without the execution of a further document, 
became an agreement of sale.”5 The Plaintiff’s interpretation of the 
agreement is difficult to pinpoint in view of his contradictory 
evidence. First, he emphatically insists that there was to be no lease; 
then, he suggests that the lease was to be for five years, but without 
any option to purchase, and finally, he says that the land was to be 
purchased for cash at the end of the term. Although the substantial 
disagreement may indicate that the lease-option did not conform 
with the instructions of either party, thus allowing for the admission 
of extrinsic evidence, it is submitted that this factor does not justify 


1 (1957), 22 W.W.R. 429. 

2 At the time of writing, this case was under appeal. 

3The writer acknowledges the assistance of Mr. E. F. Murphy, solicitor 
for the defendant, who generously provided transcripts of all pleadings, 
evidence and exhibits in the case. 

4 (1957), 22 W.W.R. 429 at p. 430. 
5 Ibid., at p. 430. 
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the complete disregard of the provisions of the instrument. In effect, 
this procedure was adopted by the learned Judge. 


The terms of the lease-option were very clear, and it is material 
to reproduce a portion of it here: 


“, .. IN CONSIDERATION of the execution of this lease by the LESSEE 
the LESSOR hereby grants to the LESSEE the option irrevocable within 
the time a limited to ry the said lands at and for the price of 
TWELVE THOUSAND ($12,000.00) DOLLARS cash plus the value of 
wee a put on by the LESSOR ae the time of this lease. 

IS OPTION may be exercised by the LESSEE at any time durin 
the term of this lease. In view of the fact that this land was purchas 
by the LESSOR to assist, if possible, the present LESSEE, it is definitel 
understood that in the event of light crops or crop failure the LESSE 
may purchase the said land at the end of the period, namely, APRIL 30th, 
1955, on such terms as he may deem necessary to enable him to complete 
the peg: it being understood, however, that the full purchase price 
should be paid within ten (10) years from the date of the Agreement for 
Sale, interest rate to be five (5%) per cent per annum.’6 


Both the parties had heard the document read and signed it and, 
therefore, despite their alleged misunderstanding, must be taken to 
know the nature and content of the instrument. This conclusion is 
re-inforced by the fact that both acted as if they were bound by the 
terms of the lease, the Plaintiff by acceptance of the annual crop-rent, 
and the Defendant by taking possession and farming for a period of 
more than three years. In these circumstances, would it not have 
been more appropriate for the learned Judge to have confined himself 
to an interpretation of the instrument which purported to express the 
bargain between the parties? 


According to the above-quoted clause, it is specified that the 
lease was to terminate on April 30th, 1955. The term was, therefore, 
four years and not a “four- to five-year period”,” as found by the 
learned Judge. Even more important, the option ‘in the above clause 
is clearly stated to be exerciseable during the currency of the lease 
up to April 30th, 1955. It was shown at the trial that the defendant 
made no attempt whatever to exercise the option. Therefore, the 
lease, and with it the option, simply lapsed on that date. Thus, it is 
difficult to justify the finding that “the defendant’s occupancy of the 
lands was terminated by action of the plaintiff, not the defendant.’’® 


In referring to the improvements, the learned Judge says: 


“During the period in which the defendant occupied the land, he made 
extensive improvements thereon not only with the knowledge but with 
the active encouragement of the plaintiff.’”’9 


6 Reproduced from the transcript, Exhibit 1. 
7 Ibid., at p. 430. 

_ 8 Ibid., at p. 430. There was nothing in the evidence to indicate the exact 
circumstances under which the defendant vacated the premises. It would 
appease that he left of his own accord without giving any indication that he 
planned to complete the purchase. In the light of this circumstance it is 
interesting to note that the evidence, especially that of one Smulders, tended 
to show that the land had depreciated in value. 

9 Ibid., at p. 430. 
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The evidence in support of this finding would appear to be rather 
inconclusive.?° 


There was neither obligation on the lessee to make any ‘improve- 
ments, nor agreement to pay for them, but they were made. The 
lease is silent on the matter and therefore we are thrown on the law. 
What is the proper relief, if any, in a case of this type, and can the 
relief actually given be justified on the facts as found? 


There is some question as to the nature of the relief granted to 
the defendant. The learned Judge holds: 


“In my opinion the facts as found by me in the case at bar justify my 
invoking the law of quasi-contract or, to adopt Professor Goodhart’s 
term, the law of unjust enrichment, on the defendant’s behalf.”11 


and also remarks: 


“His (defendant’s) pleadings are oo ed to support a claim for 
uitable relief and in argument he addressed himself to that form of 
relief solely.’”’12 


and further says: 


“IT am of the opinion that it would be inequitable, and against conscience, 
an unjust enrichment, to permit the plaintiff to secure and retain the 
improvements so placed upon the lands by the defendant without re- 
compense therefor to the maker.”’13 


These statements render it difficult to determine whether the basis 
of the judgment is Equity or Quasi-Contract, or both. On balance, 
it would appear that the second ground, i.e. Quasi-Contract, is the 
effective basis of relief. 


The idea of an obligation, quasi-ex contractu is of Roman origin 
and rests on the philosophic base of aequitas.14 Early English Law 
indicates the action of “account” as a quasi-contractual remedy. The 
growth of “indebitatus assumpsit” kept the idea within the Common 
Law while the developing jurisdiction of Equity took over situations 
which formerly would have fallen into “account” rather than “debt” 
or “detinue’”’. 


10 The only evidence which might support this finding is in the cross- 
examination of Reeve which appears contradictory and unreliable. 

. MR. MURPHY: Did you ever discuss these improvements with Mr. 
Abraham? 
MR. REEVE: No. I can’t say we ever had any discussion about them 
at the time it was being done.... 

Q. Yes. Go ahead. 

A. The day we went back across the farm to see the man that owned 

it, we walked across the ground and Mr. Abraham said, “Why don’t 
— buy this place? I will break 50 acres here.” I said, “Alright 
rvine.” 
Mr. Abraham testified that he had mentioned improvements to Reeve and 
Reeve had replied “It is your farm, go ahead and improve it.” It would 
seem that this testimony would require generous interpretation for a finding 
of “active encouragement”, yet the learned Judge so found. 

11 Reeve v. Abraham, ante, p. 431. Buchanan, C.J.D.C. is referring to 
the term used by the learned author in his book English Law and the Moral 
Law (1953), at p. 127. 

12 [bid., at p. 431. 

13 Reeve v. Abraham, ante at p. 432. 

14 Baxter, Unjust Enrichment in the Canadian Common Law and in 
Quebec Law (1954), 32 Can. Bar Rev., 855. 


> 





her 


ve- 
"he 
Aw. 
the 


| to 


for 
1 of 


nce, 
the 
re- 


Asis 
1ce, 
the 


igin 
saw 
The 
non 
ions 
bt” 


rOSS- 


hem 


vned 
ion’t 
ight 

and 
ould 
ding 


g to 
roral 


d in 





1959] Case Comment 107 


Lord Mansfield, the great commercial Judge, saw the advantages 
in recovery of unjust benefits and tried to extend the scope of 
“indebitatus assumpsit”, and in doing so, expressed the theory behind 
such actions as lying “only for money which ex aequo et bono the 
defendant ought to refund. . . . In one word, the gist of this kind of 
action is that the defendant, upon the circumstances of the case, is 
obliged by the ties of natural justice and equity to refund the 
money.”5 It is clear that the “equity” referred to iis not the equity 
of the Chancery Court, but the “aequitas” mentioned above. ‘Lord 
Mansfield was referring to the jus naturale of the Roman Law.”’?6 


The abolition of the old forms of action and the technicalities of 
procedure produced legal thinking directed towards classification of 
cases into recognized fields of substantive law, e.g., tort, property or 
contract. That quasi-contract is a category of substantive law sui 
generis has been denied.17 However, later authority indicates that 
quasi-contract may be gaining recognition as a remedy distinct from 
recovery in contract, which is based upon mutual consent.1® It has 
only been in the past several decades that this Common Law remedy 
of such respectable vintage has been returning to the fore and re- 
developing its legal muscles. 


In view of this recent development and of the difference of opinion 
as to whether the rationale of quasi-contract iis the fiction of implied 
promise or the prevention of unjust enrichment, it would be helpful 
to the profession if the Bench would express reasons for judgment in 
the clearest and most precise terminology. If, in a given factual 
situation, it is desired to accord relief to a claimant, the field of law 
applied, i.e. quasi-contract, equity or statute, should be plainly spe- 
cified. The result would be the avoidance of confusion between 
remedies. 


The learned Judge bases his finding for the plaintiff by counter- 
claim almost entirely on the judgment of Coyne, J. S. in Morrison v. 
Canadian Surety, a decision of the Manitoba Court of Appeal in 
which the law of quasi-contract is dealt with from the historical point 
of view and the most authoritative cases and authors are referred to. 
After citing leading definitions, Coyne, J.A. goes on to give some il- 
lustrations of the application of quasi-contract. Among these examples 
is “improvement of land under mistake”’.2° The list of heads set out is 
taken from Munkman’s monograph “Quasi-Contract”2! where the 
learned author sets out in list form all the heads of quwasi-contract. 


15 Moses v. Macferlan (1750), 2 Burr. 1005. 

16 Baylis v. Bishop of London, [1913] 1 Ch. 127 at p. 137, per Farwell 
L.J. See generally Cheshire and Fifoot, Law of Contract, 4th ed., pp. 548-550, 
Baxter, op. cit., pp. 857-859. 

17 Sinclair v. Brougham, [1914] A.C. 398. See particularly the speech of 
Lord Sumner at p. 452. 

18 Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd., 
[1943] A.C. 32, and see particularly Lord Wright at p. 61. Deglman v. 
Guaranty Trust Co. of Canada and Constantineau, [1954] 3 D.L.R. 785. 

19 (1954), 12 W.W.R. (N.S.) 57. 

20 Ibid, at p. 81 per Coyne J.A. 

21 Sir Isaac Pitman & Sons, Ltd., London (1950), p. 20. 
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Under the general category of “Recompense” he includes quantum 
meruit, maritime salvage,?2 and improvements to land under mistake, 
and goes on to state that this category of the subject is the most doubt- 
ful—less developed than Restitution proper or Reimbursement. He 
cites no authority of any kind, but merely states that “improvement 
of land under mistake” is one category (and a weak one) of quasi- 
contract.22 Thus Buchanan C.J.D.C. bases his judgment in this case 
on a simple example cited in obiter by Coyne J.A. and taken from one 
author’s acceptance of a doubtful head, unsupported by authority. 


Since there ‘is disagreement as to whether the true basis of quasi- 
contract is the implication of a promise or the retention of a benefit 
unjustly, it is material to consider whether, in this particular state 
of facts, either of these possible rationales is applicable. Firstly, can 
a promise to reimburse the defendant for improvements be inferred in 
these circumstances? The existence of the written contract does not 
operate as a bar to implication in view of the silence of the lease on 
the subject. However, it is submitted that the lease is an explicable 
and viable transaction as it stands and therefore implication of a 
promise is not necessary. That the Court will not imply a promise that 
is not necessary to the transaction appears well-settled.24 Considering 
the notion of the presumed intention of the parties as a justification 
for the implication of a contractual term,?5 it could be strongly con- 
tended that neither party contemplated reimbursement. Indeed, the 
divergence in the evidence of the parties? renders it difficult to 
ascertain with any certainty what they did, in fact, contemplate. 
Therefore, the general rule that, in the absence of special agreement 
to the contrary, improvements follow the reversion, should have com- 
mended itself to the attention of the Court. As to unjust enrich- 
ment, the real question is whether the plaintiff has acquired a benefit 
at the expense of the defendant which he ought to disgorge. On this 
point, it must be observed that the defendant enjoyed the advantage 
of the improvements during the whole of the currency of the lease in 
that he tilled increased acreage with increased yield. Even more 
important is the fact that it was within his power to keep the perman- 
ent benefit of the improvements simply by exercising the option in the 
lease. However he did not offer payment, nor did he indicate any 
desire to avail himself of the general instalment provisions of the 
option. In these circumstances, it can hardly be said to be unjust to 
the lessee if he does not regain what he himself has taken no steps 
to retain. 


22 een the Roman negotiorum gestio, and the only true example thereof 
in our law 

23 Reference to “improvement of land under mistake” is not found in the 
considerations of the subject by Cheshire and Fifoot or Winfield. 

24“A term can only be implied if it is necessary in the business sense to 

ive efficacy to the contract.” Per Scrutton, L.J. in Reigate v. Union Manu- 
Roctevieer 0. (Ramsbottom), [1918] 1 K.B. 592, at p. 605. See also, Hivac, 
Ltd. v. Park Royal Scientific Instruments, Ltd., [1946] Ch. . [1946] 1 Ali 
E.R. 350, and Kimber v. Willett (William), Ltd., [1947] K.B. 570. 

25“... what the law desires to effect by the implication is to give such 
business efficacy to the transaction as must have been intended at all events 
by both parties. ...” The Moorcock (1889), 14 P.D. 64, at p. 68. 

26 See footnotes 4,5 and 6 ante. 
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As to equitable relief in cases of this type, the rule which is most 
often cited is that propounded by Lord Wensleydale in the leading case 
of Ramsden v. Dyson:27 


“If a stranger builds on my land, compen it to be his own, and I, 
knowing it to be mine, do not interfere, but leave him to go on, — 
considers it to be dishonest in me to remain passive and afterwa to 
interfere and take the profit; but if a stranger build knowingly upon 
my land, there is no principle of 54 which prevents me from insisting 
on having back my land, with all the additional value which the occupier 
has imprudently added to it. If a tenant of mine does the same thing, 
he cannot insist on pagers to give up the estate at the end of his term. 
It was his own folly to build.”28 


This formulation of the rule in Ramsden v. Dyson was approved as 
recently as 1941 by the Supreme Court of Canada.?9 The relief given 
in these cases is grounded upon a bona fide but mistaken belief as to 
title on the part of the improver which is known to the true owner of 
the property.®° 


Here, therefore, the question is whether Abraham had such a 
mistaken belief. His evidence clearly indicates that he knew that he 
was a lessee and not an owner. But he further testified that he 
thought that the property would pass to him immediately upon the end 
of the term and without any further action by either party. He can- 
not reasonably have expected, however, that he was to receive the 
land without either payment of the price or some agreement therefor. 
If mistake there was, it was engendered by his own carelessness in 
that he neglected to read the copy of the lease in his possession. To 
permit him to rely on such a mistake would appear to place a premium 
on carelessness.31 


It is noteworthy that the Alberta legislature has enacted a statu- 
tory provision which deals with factual situations of this nature. Sec. 
183 of the Land Titles Act,°? reads: 


183(1). Where a person at any time has made lasting improvements on 

land under the belief that the land was his own, he or his assigns 

(a) are entitled to a lien upon the same to the extent of the amount by 
which the value of the land is enhanced by the improvements, or 

(b) are entitled or may be required to retain the land if the court is of 
the opinion or requires that this should be done having regard to 
what is just under all the circumstances of the case. 

(2) The person entitled or required to retain the land shall pay such 

compensation as the court may direct. 


Under subsection (1), Abraham would have to show a “belief that the 
land was his own” which, as above submitted, was not the case. If, 


27 (1866), L.R. 1 H.L., 129. 

28 Ibid., at p. 168. 

29 Fasterbrook v. The King, [1931] S.C.R. 210, at p. 219 where Newcombe 
J. reproduces the words of rd Wensleydale verbatim as “very aptly 
(stating) the law as applicable in such cases.” 

30 Sedona v. Dyson, ante, per Cranworth L.C. p. 140 et seq. 

31 This contention is et by the reasoning in Fletcher v. Claggett 
(1927), 3 D.L.R. 751, at p. , where Mackenzie J. remarked “. . . a belief 
engendered by careless or indifferent conduct ... cannot justly in the men og od 
of the authorities be termed a reasonable or bona fide belief”. Although the 
case was concerned with statutory relief, it is submitted that this proposition 
has equal application in this case. 

32 R.S.A. 1955, c. 170. See also The Conveyancing and Law of Property 
Act, R.S.O. 1950, c. 68, s. 37 
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however, the learned Judge was of the opinion that there was such 
a belief, it would have been open to him to apply subsection (1) (b) so 
as to require the defendant to retain the land on appropriate terms 
fixed by the Court. One of those terms would inevitably be the pay- 
ment of the purchase price, either at once or by instalments. The net 
effect of this procedure would be the same as if the option had been 
exercised and the agreement performed. This solution would hold the 
parties to their original bargain, and be at least as consistent with the 
circumstances as the disposition of the case by the trial judge. In 
passing, a problem may be raised as to the basis of calculation of the 
quantum of recovery.** Even accepting the method of assessment as 
correct, the amount awarded is in error.*4 


In conclusion, it is submitted that the learned judge erred in his 
findings of fact, his application of law to the facts as found, and his 
computation of the amount of recovery. Abraham knew or had means 
of knowing his position. He enjoyed the fruits of his improvements 
while in possession of the land and could have continued to do so if he 
had taken any steps to exercise the option in the lease. It is re- 
grettable that slightly more precision was not used by the learned 
judge in dealing with the case, especially in invoking the law of quasi- 
contract, and finally, it is submitted that the enrichment of the defend- 
ant by counterclaim, if such there was, was anything but unjust. 


JACKSON L. CHERCOVER * 


ane, ‘~ometee is presently enrolled in the second year Osgoode Hall Law 
chool. 

33In Stuart v. Taylor (1914), 33 O.L.R. 20, Riddell J. stated that the 
proper direction to a Master for the assessment of quantum “will not be as 
to the value of the improvements but as ‘the amount by which the value of 
the land is enhanced by the improvements’, quite a different thing.” The 
cost of the improvements, therefore, is not the test, at least in cases where 
the value of the whole land has, in fact, increased. In the instant case, the 
learned Judge made no finding as to whether the value of the land had 
increased, decreased or remained constant, but merely awarded the cost of 
the wee. 

34 The learned Judge says at page 432: “I award the defendant $3,000 
in respect of the improvements made by him on the lands in question .. . to 
be set off against this award are $590 admittedly due on the defendant’s 
promissory note to the plaintiff and the further $1,000, the value of the 
gy na one-third share of the 1955 crop on one of the quarter sections.” 

e does not see fit to enlighten us as to how he arrived at this figure, but in 
his finding of fact he stated at page 430: “These improvements cost the 
defendant not less than $3,000, together with extensive labour both by himself 
and his family.” To be sure, the figure $3,000 was the total amount owing 
to a contractor, Scott and Plomas, for improvement work, but $500 of this 
was with respect to another property belonging to Abraham and in no way 
the subject-matter of this action. The figure $2,500 was mentioned six times 
in evidence, i.e. 

MR. — So the cost of the work done on Mr. Reeve’s land 


is $2,500? 
A. MR. ABRAHAM: Approximately $2,500. 
On the Statement of Account from Scott and Plomas which was accepted 
by the court as Exhibit 2, we find the statement, “On Section 20 (the land 
in question here) we cut and piled and broke for the approximate amount 
of $500. .’ Abraham also states in evidence that: “I paid out $200 to 
different men for picking roots.” This would make $2,700 “money cost” as 
the learned Judge called it, and one wonders where the other $300 came from 
unless the judge in his discretion is having the plaintiff pay for work done 
on the defendant’s own land. 
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GRAFSTEIN Vv. HOLME AND FREEMAN — PERSONAL PROPERTY — DE 
FACTO POSSESSION — DISTINCTION BETWEEN PUBLIC AND PRIVATE 
PLACE — RIGHTS OF FINDER VERSUS TRUE OWNER — The recent 
Court of Appeal decision in Grafstein v. Holme and Freeman} 
is the first reported Ontario case to deal with the problem of the 
right to lost property where there are conflicting claims between 
the finder of the lost property, and the owner or occupier of the place 
wherein the property was found.? In the case of Bird v. The Town of 
Fort Frances* an earlier Ontario decision, the issue involved was 
whether a trespasser who took the lost money from the land of 
another, was entitled to it as against the Town.* In the Grafstein case, 
the claim was between the finder of money and the owner of the 
premises on which the money was found, a fact situation similar to 
that in the leading case of Bridges v. Hawkesworth.> 


The appellant Holme began working in the respondent’s dry 
goods store on September 23, 1953. On the same day, while cleaning 
up the basement, which was one of Holme’s duties, he came across a 
padlocked metal box covered with rubbish. He took the box to 
Grafstein, who told him to put it on a shelf and leave it there. Holme 
did as he was told and Grafstein denied ownership of the box sug- 
gesting that it probably contained carpenter’s tools, since substantial 
alterations had been made to the store in the previous year. Grafstein 
claimed to have known the box was there since 1951, but the trial 
judge accepted Holme’s statement that he found it under a pile of 
rubbish and had taken it to Grafstein. 


The appellant, Freeman, started to work in Grafstein’s store 
in the spring of 1955 and seemed to know of the box at that time. 
On December 31st, 1955, when the two employees were putting away 
Christmas decorations, their curiosity got the better of them and 
they sawed the lock off the box. To their surprise, they found 
approximately $38,000.00 in neat bundles. They bought a new lock 
and replaced the box on the shelf. After the store closed, the 
appellants told Grafstein of their find and suggested they divide the 
money equally among themselves. Grafstein thought it better, “to 
leave it the way it is’, and after supper they all returned to the store 
where Grafstein’s lawyer was present. The lawyer turned the money 
over to the police on the understanding that if the true owner was 
not found, the money was to be returned. When the true owner 
could not be found, the police turned the money over to the Public 
Trustee who was ordered to pay the money into court. In an inter- 
pleader action, it was decided that Grafstein was entitled to the 
money, and Holme and Freeman appealed that decision. 


1 [1958] O.R. 296. The trial judgment is reported in [1957] O.R. 354. 

2See generally, Three Cases on Possession (1929), 3 Camb. L.J. 195; 
Todd (1957), 35 Can. Bar Rev. 962; Sommerfield (1958), 36 Can. Bar Rev. 558. 

3 [1949] O.R. 292. 

4See Todd, ante footnote 2, where the Grafstein and Bird cases are 


compared. 
[1852] 21 L.J.Q.B. 75; 15 Jun. 1079. 
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The trial judge felt that the money was not “lost” since it was 
carefully sorted into packages and placed ‘in the box. He attempted 
to create an intermediate classification between “lost”and “not lost” 
property. This distinction seems to be similar to the doctrine of 
“misplaced” property which has been applied in the United States.® 
Fortunately, the Court of Appeal found the box to be “lost”? and 
thus averted the introduction of an intermediate classification into 
the law of Ontario. 


The appellate Court also considered whether possession of the 
box gave possession of the money as well. There is no clear law 
on the subject,® but the court felt that there was a rebuttable pre- 
sumption that a person who had possession of the receptacle also 
had possession of the contents.2 The judgment does not tell us 
whether this presumption was applied, but since the Court of Appeal 
decided the case on the question of who had possession of the box 
at the time of the finding of the money and not at the time of the 
finding of the box, it would appear that the presumption was not 
applied. 

Although it is often said that when a servant finds a lost article 
in the course of his employment, he finds it for his master,)°the writer 
can find only one case in which the decision was clearly based on this 
proposition. In McDowell v. Bank of Ulster, the bank succeeded 
against its caretaker in recovering £25 which he found, and the court 
gave judgment on the basis of the master-servant relationship. In 
the Grafstein case, Lebel J.A. hints that a claim based on a master- 
servant relation would not succeed.?2 


In discussing the judgment of Lord Russell of Killowen in the 
Sharman case, LeBel J.A.15 points out that the principle of that case 
was based on the statements of Pollock and Wright.14 


“The possession of land carries with it in general, by our law, possession 
of everything which is attached to or under that land, and in the absence 
of a better title elsewhere, the right to possess it also.” 


The Ontario Court of Appeal seemed to accept this statement. 


LeBel J.A. discussing the Sharman case points out that Lord 
Russell extended the original statement by Pollock and Wright: 


“.. but the general principle seems to me to be that where a person has 
possession of a house or land, with a manifest intention to exercise 


6See Brown, Personal Property (1936), 3rd ed., at p. 25 for a good 
discussion of the doctrine of misplaced property and Heddle v. Bank of 
Hamilton, [1912] 5 D.L.R. 11, where the doctrine was applied in a British 
Columbia case. 

7 Ante footnote 1 at p. 302. 

8See generally Paton, Bailment In the Common Law (1952), at p. 120 
and Meny v. Green, [1841] 7 M. W. 623; 151 E.R. 916. 

9 Ante footnote 1 at p. 306. 

10 See Todd, ante footnote 2 and Brown, ante footnote 6. See also Hannah 
v. Peel, [1945] K.B. 509 at p. 519 where Birkett J. feels that this is a sufficient 
explanation of the South Staffordshire Water Co. v. Sharman, [1896] 2 Q.B. 
44 case, even though it is not the ratio. 

11 [1899] 33 Ir. L.T. 225. 

12 [1958] O.R. 296 at p. 311. 

13 Ibid., at p. 305. 

14 Pollock and Wright, Possession in the Common Law (1888), at p. 41. 





hen ae, 8 oe Oe el fa ff ab of _ tet bet b, 


Rn --pna re 


Th 


ot ke 


cle 
ter 


led 


er- 


the 
ase 


ion 
nce 


ord 


has 
cise 


‘ood 
: of 
tish 

120 


nah 
ient 


Q.B. 





1959] Case Comment 113 


control over it and the things which may be upon or in it, then if some- 
thing is found on that land, whether by an employee of the owner, or 
by a stranger, the presumption is that that thing is in the owner of the 
locus in quo.”15 


Mr. Justice LeBel says: 


“ ...Ido not think cuyene could seriously quarrel with the principle... 
so long as it is established in evidence as a basis for the presumption 
that the occupier has in fact the possession of the house or land with 
manifest intention to exercise control over it (i.e. the land or the house) 


and the things which may be upon or in it ... there must then be a 
— presumption of possession in favour of the person in occupa- 
on...” 


After stating the presumption and the rebuttals made by the appel- 
lants, it appears that the court did not use this presumption as a basis 
for giving judgment. Is it necessary to bring the presumption 
(“natural” or otherwise) into our law? The decision in this case gives 
us principles (which will be shown) on which to decide a dispute of 
this kind and, the facts of an individual case will determine the claim 
on the basis of these principles without the necessity of introducing 
such a presumption. 


The appeal court attempted to discover the true basis of the 
decision in the leading case of Bridges v. Hawkesworth.7 In that 
case, the plaintiff picked up a package containing bank notes which 
had accidently been dropped on the floor of the defendant’s store. The 
plaintiff handed the notes over to the owner of the store to find the 
true owner. After advertising unsuccessfully for the true owner, the 
plaintiff demanded the notes and the shopkeeper refused. 

Patterson J. said: 


The notes never were in the custody of the defendant, nor within the 
se ingyponng of his house, before they were found ... and the defendant 

as come under no ig nay armen except from the communication made 
to him by the plaintiff, the finder. . .18 


Consequently, the plaintiff got the money as against all persons ex- 
cept the real owner. The Ontario Court of Appeal correctly pinpointed 
the ratio of the judgment (which eluded Lord Russell in the Sharman 
case) by saying: 


. . . the shopkeeper had not the custody and owed no duty to the real 
owner... 


Surprisingly the court continues: 


. . . because no one had communicated to him the fact that the parcel 
of bank notes was on the floor of the shop. If this is the gist of the 
ratio as I think it is . . . the occupier’s ignorance of the existence of the 
lost article distinguishes Bridges v. Hawkesworth and Hannah v. Peel, 
which followed it, from the Sharman case, the Elwes v. Brigg case, and 
Reg. v. Rowe!19 


It is difficult to see how communication or lack of communication to 
the occupier of land, regarding the lost article, can be the distinction 


15 [1896] 2 Q.B. 44 at p. 47. 

16 Ante footnote 12 at p. 305. 

17 Ante footnote 5. 

18 Jbid., at p. 1082. 

19 Ante footnote 1 at pp. 307-308. 
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between the cases mentioned, since in all of these cases the occupiers 
never knew of the existence of the lost article until it was found. In 
Bridges v. Hawkesworth, the owner of the store did not know of the 
lost money until the finder brought it to him. In Hannah v. Peel?° 
the owner of the requisitioned house knew nothing of the valuable 
broach until the authorities notified him that a soldier had found it 
in a window casement. Also in the Sharman case, the owners of the 
pool knew of no rings until their employees found them. In Elwes v. 
Brigg Gas Company,” the owner of the land did not know of the pre- 
historic boat until the tenant dug it up. Similarly, in Reg. v. Rowe,?? 
the canal company did not know about the stolen iron until the police 
found the accused. However, although communication to the occupier 
of land does not seem to be the ratio of Bridges v. Hawkesworth, nor 
the distinguishing feature between the other cases, communication 
will be a factor in determining who has custody of the lost article. 


The court applied the ratio in Bridges v. Hawkesworth in coming 
to their decision: 


(1) ... it must be concluded that the respondent had de facto possession 
or custody of both the box and contents on 3lst December, 1955, the 
date the appellants made their discovery . . .23 


and 


(2) I am satisfied that he aay? took its custody and assumed the 
legal responsibility of a finder . 

Then why did the result differ from Bridges v. Hawkesworth? In 
that case, the court applied the above principles to the time when 
the package was found and seemed to ask whether the shopkeeper had 
custody of the package and owed a duty to the true owner at the time 
the finder picked the package up. In the Grafstein case, the court 
seemed to ask these questions at the time the box was broken into 
and the money discovered, a date two years after the box was first 
discovered by Holmes. It appears that Grafstein did not have custody 
of the box nor did he owe a duty to the true owner until Holme follow- 
ed Grafstein’s instructions and put the box on the shelf. The court 
never explains why it did not consider applying these principles to the 
time Holme first found the box.25 The time at which the court applied 
the principles determined the result of the case, but why did the court 
apply the principles to the time the money was discovered and not to 
the time when the box was first found? 


The Ontario Court of Appeal has stated; (1) that things found 
in or attached to land are in the possession of the occupier or owner 


20 [1945] K.B. 509. 

21 (1886), 33 Ch. D. 562. 

22 (1859), Bell C.C. 93; 169 E.R. 1180. 

23 [1958] O.R. 296 at p. 311. Here the Court equates “custody” (from 
Bridge v. Hawesworth) and de facto possession (from Pollock and Wright). 
In the writers opinion, Professor G eart would take exception to this be- 
cause de facto possession is not found in the judgment of the Hawkesworth 
case. 

24 Tbid., at p. 309. 
25 Possession of the box would give possession of the contents. 





ss 


ers 


the 
el? 
ible 
1 it 
the 
$V. 
re- 
e 22 
lice 
vier 
nor 
‘ion 


ing 


sion 
the 


the 


In 
hen 
had 
ime 
yurt 
into 


> 


irst 


Ow- 
yurt 
the 
lied 
yurt 
t to 


und 
mer 


rom 
tht). 
; be- 
orth 





1959] Case Comment 115 


of the land, (2) that when things are found on land with a manifest 
intention to control, then there is a presumption that the occupier has 
possession of the article, but that this presumption may be rebutted. 
In the Grafstein case we were not concerned with things attached 
to land and we were never told whether the presumption was applied. 
Grafstein received the money because at the time the money (not the 
box) was discovered, he had de facto possession since Holme turned 
the box over to him two years earlier and Grafstein was under a legal 
obligation to the true owner. When dealing with a claim for lost pro- 
perty found on land, perhaps the fact that one party is the occupier 
of land is not as important as it was before. Grafstein v. Holme & 
Freeman indicates that custody of the article and an obligation to the 
true owner are the tests and the mere occupation of the land on which 
the article was found may only be a factor to be considered with other 
facts in determining who had custody of the article. 


GERALD J. MORRIS * 


UNITED MOTORS SERVICE INC. v. HUTSON ET AL.—LANDLORD AND TEN- 
ANT—NEGLIGENCE—LESSOR’S OBLIGATION TO INSURE—LESSEE’S LI- 
BILITY—LESSOR’S RIGHTS—The decision of the Supreme Court of 
Canada in United Motor Service Inc. v. Hutson et al. has recently 
gained attention as a result of the Ontario decision in Shell Oil Co. of 
Canada Ltd. v. The White Motor Co. Ltd.2 Before analysing the prob- 
lems posed by this judgment, it is intended to summarise the law on 
the subject down to the instant case. 


At common law, lessees for years were not liable for accidental 
or negligent burning of demised premises. The Statutes of Marle- 
bridge and Gloucester, however, rendered tenants liable for waste. In 
Yellowly v. Gower,’ it was held that the liability included permissive 
as well as voluntary waste. The Conveyancing and Law of Property 
Act, R.S.O. 1927, c. 137 stated in section 31: Lessees making or suffer- 
ing waste in the demised premises without licence of the lessors shall 
be liable for the full damage so occasioned. 


In the Accidental Fires Act, R.S.O. 1927, c. 146, the following 
provision is to be noted: No action shall be brought against any per- 
son in whose house or building or on whose land any fire shall acci- 
dentally begin, nor shall any recompense be made by him for any 
damage suffered thereby; but no contract or agreement made between 
landlord and tenant shall be hereby defeated or made void. This 
statute is based on 6 Anne, c. 131 and 14 Geo. III c. 78. It was 
decided in 1847 in Filliter v. Phippard* that the exemption “fire shall 
accidentally begin” did not include a fire caused by the tenant’s negli- 
gence. This decision has never been doubted in Britain or Canada, 


. a ee is presently enrolled in the second year at Osgoode Hall Law 
chool. 

1 [1937] S.C.R. 294. 

2 [1957] O.W.N. 229. 

3 (1855), 11 Ex. 274. 

4 (1847), 11 Q.B. 347. 
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and it has been affirmed in two Canadian cases, Canada Southern 
Railway Co. v. Phelps® and Port Coquirlam v. Wilson. The Ontario 
case of Moriss v. Cairncross’ affirmed that a tenant for years is liable 
for damages caused by negligence. 


With this background in mind, the Hutson case can now be 
examined. The facts were these: United Motors Service leased a 
garage from Hutson. The following provisions appeared in the lease: 

“And the said Lessor covenants to pay all taxes in connection with the 
demised premises and all premiums of insurance upon the buildings 
erected thereon. And the said Lessor will repair, according to notice in 
writing, reasonable wear and tear and damage by fire, lightning and 
tempest, riot or public disorder or act of any governmental authority only 
excepted. And that it will leave the premises in good repair, reasonable 
wear and tear and damage by fire, lightning and tempest only ex- 
cepted”. 

Employees of the garage company were cleaning the floor with 
gasoline and Oakite, which, according to the evidence, was a normal 
way of cleaning garage floors. The Oakite had to be applied hot, there 
being a tank heated by gas jets for this purpose. A metal scraper was 
being used to remove sticky material when suddenly the floor burst 
into flames. Much damage occurred. The tenant was sued by the 
landlord and by the insurance companies which had indemnified the 
former for his loss. A unanimous judgment of the Supreme Court of 
Canada affirmed the Ontario Court of Appeal’s decision that the 
plaintiffs were entitled to recover on the principal of res ipsa loquitur. 
The case and statute law cited previously formed the basis of the 
judgment of Kerwin J., with whom Rinfret and Crocket JJ. agreed. 


The first difficulty with the decision is that the landlord is ap- 
parently compensated twice, although he paid an undetermined amount 
to the insurance companies. The second difficulty concerns the plight 
of tenants who presume that they are covered by fire insurance: they 
cannot insure because the building cannot be insured many times 
over. Yet their rent pays the insurance while not releasing them 
from liability. The Supreme Court, however, had no choice on the 
basis of the previous decisions, so no quarrel can be joined with the 
reasoning of the Judges. 


The present problem was emphasized in the recent Ontario case 
Shell v. White. Here, the landlord was suing for damages resulting 
from a fire which the court found was caused by the lessee’s negli- 
gence. The lease provided that the lessor pay all insurance premiums 
on the premises and that in the event of any business being conducted 
on the premises “which will cause the rate of insurance to be raised 
on the said premises, the lessee will compensate the Lessor for any 
extra premium of insurance thereby required.” Kelly, J. found for 
the plaintiff on the basis of Hutson. The tenants obviously were 
amazed at having to pay damages when they were, in effect, paying 


5 (1884), 14 S.C.R. 132. 
6 [1923] S.C.R. 235. 
714 O.L.R. 544. 

8 [1957] O.W.N. 229. 
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the insurance premiums. No distinction was drawn between “gross” 
and “ordinary” negligence. 


The effect of these cases is that a tenant in an apartment build- 
ing who forgets to snuff out a cigarett properly, thus consuming the 
whole building in a conflagration, is liable for the damage caused, 
even though the landlord is fully covered by insurance. The Hutson 
Case establishes liability for damages to premises occupied by the 
tenant. The law establishes a strict liability on the occupier for fire 
escaping, as is pointed out by Holdsworth:® 

“The Law imposed a duty upon all householders to keep their fires from 

damaging their neighbours. Hence if a fire arose in a house by the act 

of any of the servants or guests, and damage was caused to the house 
of others, the owner was liable. He could only escape from liability if 
he could show that the fire had ——— from the act of a stranger. 

A stranger is a person not of one’s household who acts against a house- 

holder’s will. Chief Justice Holt included an Act of God as a defence.” 

The law is severe with tenants who cause fires. 

This was reasonable when, as in the days of Filliter v. Phippard,!® 
landlords suffered real losses. It was natural that, when someone 
occasioned fire, he should bear the consequences. The development 
of fire insurance, however, has changed this and the fact that tenants 
generally are ignorant that the “insurance” mentioned in the lease 
protects only the landlord shows that the law is not known generally. 
It is instructive to compare this attitude, rooted as it is in ancient 
English notions of property, to the American viewpoint. Recent judg- 
ments there have settled the law in a way that Anglo-Canadian courts 
probably would not accept. 


In the 1956 case of Arny-Pichas v. C. R. Jahn Co.“ the circum- 
stances were exactly the same as in the Shell case? but the Supreme 
Court of Illinois saw it differently. The court stated that the lessee 
can relieve himself of liability from negligence by contract. The 
Supreme Court of the United States had held in Santa Fe, Prescott and 
Phoenix Railway v. Grant Bros. Construction Co.13 that such an agree- 
ment was valid and did not offend public policy. In Slocum v. Natural 
Products Co.,14 the Massachusetts Supreme Court held that the lessee 
is fully freed of all contracted liability by the clause “lessee will turn 
over the premises in good condition and repair (loss by fire and ordin- 
ary wear excepted)”. The Court pointed out that “under the construc- 
tion urged by the lessor, it would be necessary for both parties to carry 
insurance if they are to be protected.” In Lothrap v. Thayer,» an- 
other Massachusetts case, it is stated that: “The Ancient law has been 
acquiesced in, and consciously or unconsciously, the cost of insurance 
to the landlord, or the value of the risk, enters into the amount of the 
rent”. 


9 History of English Law, III, 309. 
10 (1847), 11 Q.B. 347. 

11131 N.E. (2d) 100. 

12 ante footnote 2. 

13 33 S. Ct. 474. 

14 292 Mass 445; 198 N.E. 747. 

15 138 Mass 466 at p. 475. 
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The leading American case is General Mills v. Goldman, a 
decision of the Federal Circuit Court. The court observed:17 “They 
(the parties) necessarily consciously figured on the rentals to be paid 
by the tenant as the source of the insurance premiums and intended 
that the cost of the insurance was to come from the tenants. On practi- 
cal effect, the tenants paid the cost of the fire insurance’. In a 1956 
Ohio case!® there are some interesting observations on the rights of 
subrogation of fire insurance companies which clash dissonantly with 
the views of Kelly J. in Shell:19 

“It is elementary that the rights of the insurers (against the defendant) 


cannot rise higher than the rights of the Lessor, since the insurers, as 
subrogees, in contemplation of law stand in the place of the Lessor’. 


The Court goes on to suggest principles of construction of leases: 


“What did the parties to the lease have in mind in the use of the ex- 
pression ‘loss by fire . . . excepted’? . .. Mr. Justice Holmes said in an 
earlier case: ‘Business contracts must be construed with business sense, 
as they would ap oy | be understood by intelligent men of affairs’... 
Now the phrase ‘loss by fire’ has a universally recognized connotation 
when used in a fire insurance policy. The usual and ordinary meaning 
therein is the damage resulting from a fire caused by an act of God or 
accidently or negligently, by the hand of man. The person who insures his 
ey against damage by fire knows that he is covered for any loss 

y fire, regardless of the causation, deliberate purpose excepted. That 
is common knowledge.” 


The writer’s sole disagreement with this forthright statement is 
that such ideas are “common knowledge”. Can it be that the only 
place where they are unknown is in the courts of Great Britain and 
Canada. 


Filliter v. Phippard® effectively emasculated The Accidental Fires 
Act, and this principle is so rooted in High Court decisions here and in 
England that there is no possibility of distinguishing the cases. The 
only manner in which the law can be revised is through legislation. 
The writer suggests that a new clause be added to the Short Form of 
Leases Act, to the following effect: 


The Lessor covenants that the Lessee will be held safe from all actions 
with respect to fires caused on the demised premises by the Lessee, his 
agents, guests, or invitees arising from any act or omission whatever, 
deliberate damage alone excepted. 


In many respects the law has come a long way since Anatole France 
remarked, “The law, in its magnificent equality, forbids the rich as 
well as the poor, to beg in the streets, to sleep under bridges and to 
steal bread.” The suggested revision, it is submitted, will remove 
one of the last vestiges of old attitudes no longer in keeping with 
public ideas about Justice. 


DONALD COCK * 


aoe, oe is presently enrolled in the second year at Osgoode Hall Law 
chool. 

16 8 Circ. 184 F. 2d 359. 

17 Ibid., at p. 366. 

18U.8. Fire Insurance Corp. v. Phil-Mar Corp. 131 N.E. (2d) 445. 

19 [1957] O.W.N. at p. 230. 

20 (1847), 11 Q.B. 347. 
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IN RE MARSHALL (DECEASED), BARCLAY’S BANK LTD. v. MARSHALL AND 
OTHERS — ADOPTION — FOREIGN ADOPTION — CONFLICTS OF LAW — 
RIGHTS OF CHILD UNDER ENGLISH WILL — Some confusion has been 
caused in the conflict of laws by the failure to distinguish between 
status and its incidents, especially when related to a question 
of succession. A striking example of this sort of confusion 
is to be found in the case of In Re Marshall, Barclay’s Bank 
Ltd. v. Marshall. A testator bequeathed his estate in England 
to trustees in trust for his widow for life, and on her death to certain 
named cousins of whom Charles Stansfeld Jones was one. The testa- 
tor died domiciled in England in June 1945 and his widow died in 
January 1955. Charles Stansfeld Jones died in 1950 and was sur- 
vived by a son whom he had adopted according to the law of British 
Columbia in March 1945. The son claimed as his adoptive father’s 
“issue” under a substitution clause in the testator’s will. A girl who 
had not been adopted by a court order also claimed as “issue” of 
Jones, but her claim was dismissed on the ground that she had not 
been “legally” adopted.? The parties to the adoption were at all relev- 
ant times domiciled in British Columbia. It was agreed by the 
parties to the action that “issue” was to be the same as “children” in 
construing the testator’s will. 


At the trial Harman, J. held that the relevant date for ascertain- 
ing the class of persons capable of taking under the substitution clause 
of the will was the date of the testator’s death, June 1945. His Lord- 
ship considered the British Columbia law as it existed at that date and 
decided that according to that law “... the status of an adopted person 
is only equated to that of a natural born child so far as regards the 
legal descendants of his adoptive parents.’> He held that the adopted 
son was not, in 1945, a person within the class of persons capable of 
taking under the clause in question. 


Having decided the case on the basis that 1945 was the relevant 
date, his Lordship went on to consider what the result would have been 
had the relevant date been that of the death of the life tenant, the 
widow, in 1955. Examining the amendments to The Adoption Act* 
of British Columbia, and especially the 1953 amendment to Section 
10(1)5 of that Act, his Lordship was of the opinion that the deletion of 
the words “the legal descendants, but to no other of” from that section 


1 [1957] Ch. 507, the appeal was from the judgment of Harman, J., [1957] 
Ch. 263; 1 All E.R. 549. e Chancery report incorrectly quotes s. 12 of the 
British Columbia Adoption Act, and the section is properly quoted in [1957] 
1 All E.R. 549. 

2 Kennedy (1957), 35 Can. Bar Rev. 880 at p. 883 indicates, however, that 
the method of adoption used in the case of the daughter, viz. by agreement 
and not by a court order, at the time operated as an adoption under the laws 
of British Columbia, if the agreement was filed with the provincial secretary. 
The case does not indicate whether or not this was done. 

3 [1957] 1 All E.R. 549 at p. 553. 

4RS.B.C., 1948, c. 7. 

5S. 10(1): As to inheritance and succession to real and personal property 
a person adopted according to the provisions of this Act shall, subject to 
the provisions of sub-section (2) of section 3, stand in regard to the legal 
descendants, but to no other of the kindred of his parent by adoption, in the 
same position as if born to that parent in lawful wedlock. 
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had the effect of placing an adopted person with “regard to the kindred 
of his parent by adoption in the same position as if born of that 
parent in lawful wedlock”. The adopted son would have succeeded, 
therefore, on this basis, “if the British Columbia legislation were to 
be followed in England’’.” It is submitted, however, that Section 10(1) 
here referred to by his Lordship was quite irrelevant, in that its 
purpose and effect was only to prescribe certain incidents of a status 
in British Columbia, viz. an adopted child’s rights of inheritance and 
succession in British Columbia, under a British Columbia will. 


The learned trial judge used the correct approach to the problem 
in this case but, with the greatest respect he was unable to surmount 
the final obstacle, the distinction between status and its incidents. 
His Lordship in discussing the recent cases of Re Wilby,’ and In Re 
Wilson, Grace v. Lucas® was careful to disassociate himself from the 
view expressed by Vaisey, J. in the latter case and followed by Barn- 
ard, J. in the former, that the British Courts for the purpose of suc- 
cession to an English estate will recognize an adoption only if effected 
under the English Adoption Act of 1950. His Lordship, in referring 
to the decision of Barnard, J., had this comment to make: 


“He, [Barnard, J.] was impressed with the difficulty for an English judge 
of estimating the effect of foreign systems of law. This is no doubt 
formidable, but it is a task often faced. It is in English courts a question 
of fact to be ascertained on proper evidence of skilled persons’”.10 


Referring to the case of Re Donald, Baldwin v. Mooney a 
decision of the Supreme Court of Canada, which held that the legiti- 
mation cases were not applicable to a case of adoption, Harman, J. 
found that the case “has not received universal approval”.12 The 
Court in Re Donald was called upon to consider a substitution clause 
in a will in circumstance similar to those in In re Marshall, but at 
the relevant time in the Canadian case, which arose in Saskatchewan, 
adoption of children was unknown in the law of that province. The 
question in that case was whether a foreign legal relationship of a 
kind unknown in the province would put the child in question in the 
position of a legitimate child in the eyes of Saskatchewan law. 


Smith, J. who delivered the judgment in the Supreme Court of 
Canada, held that the adopted child’s claim “. . . is not a question of 
status, but a question of whether this adopted child is a person such 
as mentioned and described in this bequest.’?* It is difficult to under- 
stand how such a contention could have been asserted in the light 
of the authorities, and in view of the nature of status itself. The 
substitution clause in Re Donald directed a gift to “children”, and 


6 [1957] 1 All E.R. 549 at p. 554. 
7 Ibid 


8 [1956] P. 174; 1 All E.R. 27. 

9 [1954] Ch. 733; 1 All E.R. 997. 

10 [1957] 1 All E.R. 549 at p. 556. 

11 [1929] 2 D.L.R. 244. 

12 [1957] 1 All E.R. 549 at 555, citing Re Pearson, [1946] V.L.R. 356 at p. 
361 and Re Brophy, [1949] N.Z.L.R. 1006. 

13 [1929] 2 D.L.R. 244 at p. 247. 
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the only question to be decided was whether or not the claimant, 
who had been adopted under the laws of the State of Washington, 
was a “child” of the person through whom he claimed. It is sub- 
mitted that this was clearly a question of status, going to the very 
root of the relationship between that child and his adoptive parent. 
The court was impressed by the view that “child” referred exclusively 
to the result of the procreative act. Unfortunately this view fails 
to comprehend the idea that “child” necessarily implies a relationship, 
that of parent and child. To say that this relationship can be achieved 
only by a person who is the result of the procreative act of the 
person with whom it is desired to establish that relationship is to 
disregard entirely the concept of adoption. The Court held that the 
claimant could not succeed under Saskatchewan law because he was 
not in fact the offspring of his adoptive parent. 


The decision of the Court of Appeal in Jn re Marshall delivered 
by Romer, L.J., echoes the strict thinking of Boyes v. Bedale, 
where Sir W. Page-Wood, V.C. said 


“., . the testator giving a legacy to the child of E. B. Clegg must be 
taken to mean a child in the sense in which the law of England under- 
stands the term,”15 


and further 


“If an intestate dies domiciled in England the division of his property is 
governed throughout by English law and no person could take by repre- 
sentation under that statute unless legitimate by the law of England.”16 


Perhaps one would not disagree with this reasoning if it were 
clear that the italicized references to English law were meant to 
include the English rules of conflict of laws as well as the local law. 
Unfortunately it would appear that “English law” as used in the 


passages quoted has been interpreted as referring only to the local 
law. 


Romer, L.J. stated in In re Marshall, 


“It is established beyond controversy that when an English testator 
speaks of “the children” of A. he is prima facie taken to be referring 
only to those persons of whom it can be postulated that they are the 
lawful children of A. The rule is clearly stated in Hawkins on Wills, 
3rd ed., at Pp: 102. Further than, and by analogy to this, we agree with 
the view which Roxburgh, J. expressed in In Re Fletcher17 to the effect 
that adopted children are prima facie excluded by the rule equally with 
illegitimate children. If, then, a different intention is to be attributed 
to a testator, so far as adopted children of foreign domicile are con- 
cerned, the rule should not be departed from, in our judgment, further 
than is necessary; and it is neither permissible nor possible to suppose 
that the testator intended to bring into the category of children all 
persons who have been adopted under the lex domicilii, however limited 
the effect of their adoption may be. It seems to us that only those who 
are placed by adoption in a position both as —— property and status, 
equivalent or at all events substantially equivalent, to that of the natural 


14 (1863), 1 H. & M. 798; 71 E.R. 349. 

15 [bid., at p. 804. 

16 [bid., ee 

17 [1949] . 473; 1 All E.R. 732. It should be noted, however, that 
Roxburgh, J. left open the question as to whether or not an adopted child 
might have legitimate status according to the law of his domicil, and if so 
would be considered as a “lawful child” in an English court. 
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children of the adopter can be treated as being within the scope of the 

testator’s contemplation.”18 
It would appear, according to Romer, L.J. that in order to take 
under a bequest to “children” in an English will, a foreign adopted 
child must be in a position equivalent to that of a legitimate child 
under English law. Again no objection is taken to this statement 
if what is meant is, according to the whole of English law including 
its conflict rules. An adopted child is not to be grouped with an 
illegitimate child as the quotation from In Re Fletcher would indicate. 
The similarity, if any, it is submitted, is closer to that of the position 
of a legitimate child, as was suggested by Harman, J. at the trial 
when he stated that adoption was “a kind of legitimation”.19 With 
great respect, it is the writer’s submission that the learned Judge 
was wrong in suggesting that reference should be had to the position 
of an adopted child with regard to property rights as well as status 
in attempting to equate its position to that of a natural child. How 
a person’s rights with regard to property in another jurisdiction can 
have any relevance to the question of whether or not that person is 
a child of its adoptive parent is, with respect, beyond the powers of 
the present writer’s understanding. 


The Court of Appeal held that the claimant in In re Marshall 
was not in a position at least substantially equivalent to that of a 
natural child of Charles Stansfeld Jones, and hence he was not 
within the range of the testator’s contemplation, with the result that 
his claim was dismissed. The ratio of the case may fairly be expressed 
as follows: 


(1) English law (the lex successionis) prima facie interprets “child” as 
“legitimate child”. 

(2) Adoption establishes a statutory relationship between the adopted 
child and its adoptive parent, but the nature of this relationship 
depends on the statute under which it is created. 

(3) Even if “child” in an English will may sometimes include “adopted 
child’, nevertheless the testator was thinking of lawfully procreated 
children so that only those who are placed by adoption in a position, 
both as regards property and status, equivalent or at all events 
substantially equivalent, to that of the natural children of the 
adopter can be treated as being within the scope of the testators 
contemplation. 


Prima facie, the question in the case was one of succession to 
an English estate, but this involved an investigation into to who were 
the children of Charles Stansfeld Jones. Unless an intention to the 
contrary on the part of the testator is established, the construction 
of a will of movables is governed by the law of the place which was 
the testator’s domicil immediately before his death.2° In In re 
Marshall the Court was not concerned with succession to immoveables, 
and it was agreed that the testator’s domicil at the time immediately 


18 [1957] Ch. 507 at pp. 522, 523. 

19 [1957] 1 All E.R. 549 at p. 556. 

20 Beadford v. Young (1884), 26 Ch. D. 656, and (1885), 29 Ch. D. 617. 
See also, Dicey’s Conflict of Laws (7th ed.) at p. 614. Rule 118 refers to the 
domicil of the testator at the time the will is made. Cheshire, Private Inter- 
national Law (3rd ed.), at p. 705 refers to the law of the domicil of the 
testator at his death. 
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prior to his death was England. The question of succession, there- 
fore, fell to be decided by the law of England, including the English 
rules of private international law. The Court had to characterize 
the question of who were the “children” of Charles Stansfeld Jones. 
If this problem were characterized as one of status, the matter would 
fall to be decided by the law of the claimant’s domicile, British 
Columbia, since the English rule of construction interprets ‘child’ 
as being “legitimate child” but goes no further. 


That the matter is a question of status is difficult to deny in the 
light of the decision of the English Court of Appeal in In Re Goodman’s 
Trusts, where it was stated by James, L.J.,?4 


“But the question is, what is the rule which the English law adopts and 
applies to a non-English child? That is a question of international 
comity and international law. According to that law as recognized and 
that comity as practised in all other civilized communities, the status 
of a person, his legitimacy or his illegitimacy, is to be determined every- 
where by the law of the country of his origin... .” 


The point was considered also in In re Andros, a decision of Kay, J. 
in Chancery, where it was stated,?2 


“A bequest in an English will to the children of A means to his legitimate 
children, but the rule of construction goes no further. The question 
remains, who are his legitimate children. That certainly is not a question 
of the construction of the will. It is a question of status... . e law, 
as I understand it, is that a bequest of personality in an English will to 
the children of a foreigner means to his legitimate children, and that 
by international law, as recognized in this country, those children are 
neaeee whose legitimacy is established by the law of the father’s 
omicil.” 


The passage quoted was considered with approval by Romer, J. in 
the Bischoffsheim case,23 and one wonders whether Romer, L.J. in 
In re Marshall might not be guilty of some inconsistency in avoiding 
the issue when he says in the latter case,?4 


“This view of the judge (Harman, J. at the trial) is largely based upon 
the Peg mgeor as to adoption of principles which have become well estab- 
lished in relation to legitimation by such cases as In re Goodman’s Trust, 
and In re Andros, that is to say, that the relevant inquiry in such cases 
as the present is as to the status of the adopted child and can only be 
answered by reference to the domiciliary law of the child and the adopter 
which, when proved, will be accepted and — by our courts. This 
has been regarded as the right approach to the problem in for example, 
Purcell v. Hendricks25 and In re Brophy26 and In re Pearson.27 As 
— this, Mr. Baden Fuller (counsel for the heirs, other than the 
adopted son) argued before us that no adopted child in the position of the 
appellant can take under a gift in an English will to the “child” of the 
adopter, however extensive the language of the relevant foreign legis- 
lation may be. Mr. Baden Fuller’s contention is (apart from the pro- 
visions of the Adoption Act, 1950 which are irrelevant for present 
purposes) under a gift to the child of A. in an English will no one can 
take unless he can show that he is in fact the child of A. viz. the result 
of the procreative act of A. The appellant, says Mr. Baden Fuller, was 


21 (1881), 17 Ch. D. 266 at 296. 
22 (1883), 24 Ch. D. 637 at 639. 

23 [1948] Ch. 79. 

24 [1957] Ch. 507 at P . 519, 520. 
25 [1925] 3 D.L.R. 854 (B.C. C.A.). 
26 [1949] N.Z.L.R. 1006. 

27 [1946] V.L.R. 356. 
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not the child of Charles Stansfeld Jones in this sense and the legislation 
of British Columbia could not turn him into one. This way of lookin 

at the matter has the unanimous support of the Supreme Court o 
Canada in In re Donald.28 

It is submitted that the problem elaborated in the passage which 
has just been quoted was at least the very question which fell to be 
decided in In re Marshall. The Court of Appeal held otherwise, how- 
ever, and in the words of Romer, L.J., decided that, 

“.. it is unnecessary for us to express any concluded opinion on whether 

the appellant or the respondents are ight upon this difficult question 

and we prefer to refrain from doing so.” 

A child is not legitimate in the air, so to speak. It is legitimate 
in relation to another person, its father, and it is the relationship 
which must be looked to to determine its status. In the legitimation 
cases the courts have been concerned with the question of whether 
or not a person was the legitimate child of another. The fact that 
that particular child was the result of the procreative act of that 
person could not have been of any assistance to the court ‘in deciding 
upon its status for in all of the cases it was assumed that this state 
of affairs existed. What did, however, concern the courts was the 
relationship of the child in question to its alleged parent. In effect 
it was the relationship itself which constituted the essence of the 
child’s status in such cases. Why Romer, L.J. and the Supreme 
Court of Canada should refuse to look to the relationship between 
an adopted child and its adoptive parent is difficult to understand. 
The relationship can be taken one step further and be described as 
that of parent and legitimate child. It will be observed then that the 
relationship may be established in one of three ways viz. by birth in 
lawful wedlock, by legitimation, or by adoption. Once this relation- 
ship exists the status is established and persons who have entered 
— it in any one of the three ways are properly described as 
“children.” 


It has already been stated that “child” in an English will means 
“legitimate child’, but in attempting to ascertain the intention of an 
English testator it is difficult to go much further than his rule of 
construction. Did the testator intend to refer to children legitimate 
by the local law of England or children in fact legitimate by their 
own personal law? How can the answer to this question be found 
“within the scope of the testator’s contemplation?’’° 


In deciding that it was unnecessary to give a concluded opinion 
on the argument that the question of the position of the claimant 
in In re Marshall was one of status, the Court of Appeal in effect 
decided the fate of the adopted child’s claim. It is surprising to 
note how little reference is made to the authorities in arriving at this 
conclusion. Having stated in In re Marshall that the position of the 
adopted child could not be argued on the strength of the legitimacy 
cases, Romer L.J. discussed the construction and effect of the British 


28 [1929] 2 D.L.R. 244. 
29 [1957] Ch. 507 at p. 520. 
30 Jbid., at p. 523. 
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Columbia adoption legislation at the various times in question. Par- 
ticular reference was made to those sections of that legislation. 
Dealing with the proprietary right of an adopted child in that prov- 
ince. It is understandable that reference might properly have been 
had to the British Columbia law to ascertain whether or not by that 
law the relationship of parent and child between the claimant and 
Charles Stansfeld Jones had been established. It can hardly be denied 
that this relationship did exist. What relevance the property rights 
of that child in British Columbia may have had to its rights of 
succession in England is difficult to comprehend. 


It has been stated at the outset of this article that questions of 
succession to movables must be decided according to the lex succes- 
sionis or the law of the domicil of the testator at his death.*! Surely 
this child’s property rights on the succession in issue should have 
been decided by that law and not by the law of his domicil. The 
soundness of this assertion becomes clear upon examination of a 
hypothetical situation. Suppose that A dies intestate in country X, 
survived only by a nephew B and a niece C, and that B is domiciled 
country X, and C in country Y. Suppose further that according to 
the law of Y, on the intestacy of an uncle a nephew takes to the 
exclusion of a niece, and that according to the law of X both would 
share equally. Would it be in accordance with rules of private 
international law for the courts of country X, to decide that because 
C is encumbered as to succession in this situation by the law of her 
domicil, therefore she cannot take by the law of country X, the lex 
successionis? It is submitted that such a result would be obviously 
wrong. It is to be noted, however, that both B and C in the example 
have the same “status” by their respective personal law, but they 
do not have the same rights as to property within their respective 
countries.32 It is difficult to avoid the conclusion that this was the 
sort of reasoning used by the Court of Appeal in In re Marshall. 
The tendency appears to have been to look to its incidents to 
determine a status, rather than to look to a status to determine its 
incidents where they are relevant. One writer®? has analyzed the 
fallacy of this approach, in stating that it is not because a man must 
maintain his wife that he is married but rather it is because he is 
married that he must maintain his wife. 


In looking to the law of British Columbia, the Court should have 
endeavoured to ascertain whether or not the relationship of parent 
and child existed between the claimant and Charles Stansfeld Jones. 
If such a relationship did exist, as was apparently the case, the Court 
should have held the claimant to be properly described as a “child” 
in terms of the substitution clause. The Court might then have 


31 See ante footnote 20, 
32 See ante footnote 18, 


33 Inglis, Adoption, The Marshall Case (1957), 35 Can. Bar Rev. 1027 at 
p. 1035. For a discussion of the decision of Harman, J. at the trial, see Inglis 
(1957), 35 Can. Bar Rev. 571 and p. 884. 
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inquired as to whether or not there existed in English law (the lex 
successionis) a rule of succession which precluded a “child” who 
has become such by adoption from taking under a gift to “children” 
in an English will.*4 


CARL GRANT * 


oe aa is presently enrolled in the fourth year of Osgoode Hall Law 
chool. 

34 The difficulty in this case might now be overcome in Ontario by virtue 
of the provisions of The Child Welfare Act, 1958, c. 11, especially sections 
74 and 75. See also Re Milestone, [1959] 15 D.L.R. (2d) 546. 
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Book Reviews 


Ontario Succession Duties: By Michael B. Jameson, of Osgoode 
Hall, Barrister-at-Law and Solicitor of the Supreme Court of Ontario 
and of the Supreme Court of England. Toronto: Butterworth & Co. 
(Canada) Ltd., 1959. xliii and 449 (with index). $15.00. 


After an interval of seventeen years it is most helpful to have a 
recent text on the law governing succession duties. The word “recent” 
is more apt in this connection than the phrase “up to date’, since 
changes ‘in the law of taxation are frequent and, as anticipated by the 
author in his preface, the present session of the provincial legislature 
has before it a bill changing the tax limits and exemptions to bring the 
Ontario Succession Duty Act into line with the limits in the new 
federal Estate Tax Act. It is unfortunate, perhaps, that publication 
was not delayed to enable these important amendments to be incorpor- 
ated into the text. Alternatively, one would have preferred to have 
the book bound to accommodate a pocket supplement for more con- 
venient reference to statutory changes that were anticipated and 
appeared to be inevitable. 


It is more usual with a reference book in this field to read in 
rather than through it, but I have done both with profit and pleasure. 
The book represents solid achievement far beyond the modest limits 
which the author set for himself when it was prepared in the hope that 
it would serve “‘to complement the practitioner’s own knowledge in 
this most complex field.” A treatment of this subject in three hund- 
red pages, including as it does the text of the sections of the Act 
which, in the office consolidation, runs to forty-five pages, can scarcely 
be said to be exhaustive but I am sure it will prove to be a valuable 
manual of the subject for practitioner and student alike. Reference is 
made to over four hundred and fifty cases which includes a careful 
selection of pertinent cases from other jurisdictions where loca] author- 
ity is lacking. The author has been meticulous as well to point out 
those instances where authorities differ from our own, even though 
the statutory provisions appear to be in pari materia. 


Others may quarrel with the arrangement of the materials in- 
asmuch as the sections of the Act are not discussed in consecutive 
order. This is not to suggest that there is no order and personally I 
prefer the order selected. The book is not an annotated act and the 
author has been considerate enough to include a “Succession Duty 
Act Table” which enables quick and easy reference to the text of any 
section and the discussion of it. Where the section is quoted in the 
text the relevant page reference is printed in heavy type. 

After an introductory chapter dealing, inter alia, with jurisdic- 
tion to tax, interpretation of taxing statutes and general estate ad- 
ministration procedure, the author in Chapter 2 discusses dutiable 
successions generally and covers property passing on death (including 
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property which is deemed to pass on death), transmissions and disposi- 
tions. I am not sure that I understand why joint property and insur- 
ance are singled out for treatment in this general chapter as opposed 
to dealing with them in Chapter 3—Dutiable Succession: Special, and 
as might be expected the author ends up with dealing with aspects of 
them in both chapters. The result is not too happy a resolution of the 
matter and indeed on the subject of joint property leads to some 
confusion. 


It is clear from the treatment of joint property in Chapter 2 that 
if a husband makes a gratuitous transfer of real property into the 
joint names of himself and his wife, or buys property without any 
contribution by his wife and takes title in the joint names of him- 
self and his wife, and the property is held in that form on the death 
of the husband, the whole of the property will be in his gross estate 
for purposes of succession duty under the provisions of s. 1(p) (i). 
Duty is levied in respect of the joint property except to such an ex- 
tent as it can be demonstrated that the survivor contributed to the 
joint tenancy and here, ex hypothesi, the wife contributed nothing. It 
does not clarify matters to say, as the author does on page 149, that 
“., . the entire property in joint names will be dutiable in the hus- 
band’s estate as a disposition under s. 5(c), and the exemption under 
s. 4(1) (g) will not apply as the husband did not part with complete 
possession of the one half, particularly as he retains the right of 
survivorship which is inherent in joint property” [emphasis added]. 


The question whether or not there has been a dutiable disposition, 
where property is acquired as aforesaid, only arises to the extent of 
the value of the property or part of the property taken or converted 
by the wife during the lifetime of the husband. If the property is sold 
during the lifetime of the husband and a share of the proceeds taken 
or converted by the wife for her own use and benefit these monies 
represent a disposition to the wife and dutiable as such under s. 
1(f) (x) unless the appropriation takes place outside the five year 
period immediately preceding the husband’s death, and therefore 
exempt under the provisions of s. 4(1) (g). 


It may be, as the author properly points out, that the husband 
will be required to pay gift tax by virtue of the provisions of ss. 111 
and 112 of the Income Tax Act, R.S.C. 1952, c. 148, and still have the 
whole of the property in his gross estate at his death for purposes of 
liability for succession duty, and of course the gift tax credit cannot 
be applied against the provincial duty. Although the author, on page 
27, fn. 9, makes reference to the $10,000 lifetime exemption for gift 
tax, it is not indicated that the section only applies where there is a 
gift “of an interest in real property” and would therefore not be 
available in a case such as Re Hommel, [1953] O.R. 64, aff’d 739 
where the court held that the gift by the husband to the wife was the 
“money” representing the down payment and not the “house.” For 
this reason it is perhaps misleading to say as the author does on 
page 42, fn. 23, that Re Taylor and Re Hume (1958), 13 D.L.R. (2d) 
470 “discussed and confirmed the Hommel decision.” Also in view of 
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Re Taylor and Re Hume it is difficult to know what the author means 
when he states at page 44: 
“It can readily be seen from this case [Re Hommel] that if it had been 
found that there was a ‘disposition’ of the house it would have been 
dutiable at its value at the date of death, namely $43,000.00.” 

The treatment of life insurance and the application of the prem- 
ium payment test under the Ontario Act is on the whole very well 
done. The paragraph on page 34 dealing with declarations is, how- 
ever, too cryptic and consequently misleading. In view of the decision 
in Re Pierce, [1952] O.R. 828, to which no reference is made, it is not 
entirely accurate to say: 

“General declarations in wills which direct the proceeds of insurance 
payable to named beneficiaries to be paid into the general estate are 
invalid, as the funds would become available to creditors, and also might 
pass to beneficiaries outside the preferred class. Declarations are per- 
missible directing the insurance to be administered for the benefit of the 
wife and children upon the same trusts as the will, providing the pro- 
ceeds do not fall into the general estate.” 

In Re Pierce, supra, the court held, in my opinion extending un- 
justifiably the decisions in MacInnes v. MacInnes et al., [1935] S.C.R. 
200 and Re Lloyd, [1941] O.W.N. 429, that an insured cannot make the 
insurance money part of a mixed fund even though there is no 
advantage in separating the funds and even though the testator in 
making the declaration by will does not purport to go outside the 
preferred class and makes it express that the insurance money is not 
to be resorted to for payment of legacies, etc., and it is not to be sub- 
ject to creditor’s claims. Admittedly this statement is obiter in Re 
Pierce since by the terminal limitation it was possible for the pro- 
ceeds to go to persons outside the preferred class. 


In my opinion, it would have been helpful when dealing with 
“annuities and other interests” in Chapter 3, pp. 52 et seq., to have 
some discussion of or at least a reference to Re Carr, [1948] 1 D.C.R. 
459, aff’d., [1948] 2 D.L.R. 509 and Re Hommel, [1953] 1 D.L.R. 
536, and it is hardly adequate to dismiss them, as is done on page 137, 
in dealing with s. 4(1) (i) with the statement that: ‘The proceeds of 
an insurance trust cannot qualify under this section.” 


The discussion of inter vivos trusts is split between Chapters 2 and 
3. In the former chapter the author deals with the taxation of irrevo- 
cable inter vivos trusts under s. 1(f), and in the latter with the taxa- 
tion of revocable inter vivos trusts or those trusts where there is a 
“reservation of interest under s. 1(p) (viii).” 


Since this is a book on taxation and not a discussion of the 
principles of the law of property as such, the author may be pardoned 
for not devoting any attention to a discussion of the extent to which 
revocable, alterable or amendable trusts may fail on the ground that 
they are testamentary in character. It is now generally accepted 
that the reservation of a mere power to revoke the trust will not 
invalidate the instrument on the ground that it is testamentary and 
not executed ‘in accordance with the formalities prescribed by the 
Wills Act. 
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It is not a proper statement of the facts in Re Cochrane’s Settle- 
ment Trust, [1945] 1 All E.R. 660 as the author states on page 67 that 
“the settlor settled property upon trust to pay the income to his wife 
for life, and after her death to the settlor.” If this statement were 
true it would not have been necessary for the court to discuss how 
the income from the trust was applied and the whole of the assets of 
the trust would have been in the gross estate of the settlor on his death 
and taxable since he had reserved to himself the reversion in the trust. 
The true facts were that after the joint life estate of the wife and 
husband the remainder interest was to pass to the children of the 
settlor. The inclusion of National Trust Co., Ltd. (Exors of E. R. 
Wood) v. M.N.R., [1949] S.C.R. 127, is a most helpful illustration of 
the fact that the reservation of the power to change trustees, direct 
investments and substitute securities is not a sufficient reservation of 
an interest to attract tax within the provisions of s. 1(p) (viii) and the 
gift is retained to the entire exclusion of the settlor within the pro- 
visions of s. 4(1)(g). It is admitted that the concluding words of s. 
1(p) (viii) “or to otherwise resettle the same or any part thereof” are 
not free of difficulty and it may be that the true position is, as the 
author states it to be, that “if the power is merely to adjust benefits 
within a class of beneficiaries the power might be held not to be a 
power of resettlement.” 


Those portions of the book dealing with Situs of Property (Chap- 
ter 4) and Valuation for Duty (Chapter 6) are extremely well done. 
The chapter on valuation will prove particularly valuable to practi- 
tioners, containing as it does, a full treatment of the pertinent case 
law and much helpful material on departmental practice. The author 
has not hesitated to take issue with these practices where he feels 
the result is inequitable and not dictated by the statute. I would 
refer the reader particularly to the discussion on the valuation of debts 
secured by promissory notes and second mortgages. 


The inclusion of the text of related statutes, the rate and annuity 
tables and the regulations provide opportunity for ready reference, 
but more helpful still, is the inclusion of completed forms. 


Understandably, since this is a first edition, a number of minor 
errors have gone undetected. On page 4, line 19 “dissertation” is 
misspelled. On page 13, fn. 16 the reference to MacDonald & Sheard 
on Surrogate Court Practice must surely be to that excellent book 
Macdonnell & Sheard on Probate Practice. For that persistent blem- 
ish “personality” on page 29, line 17 read “personalty.” Insert ‘‘c.” 
in the reference to the “Manitoba Act, R.S.M. 1940, 201” on page 54, 
line 3. And although the citations of authorities generally leaves 
nothing to be desired there are a few slips in punctuation, for example, 
page 30, fn. 21; page 34, fn. 8 (the Westminster Bank case), and page 
43, fn. 25. Though there can be little doubt what is meant, the cita- 
tion as “U.S. Code” on page 158, fn. 2, would appear to be inadequate 
whatever system of citation is adopted. 


I was delighted to learn from the frequent reference, in the pre- 
face and throughout the text, to Jameson on Canadian Estate Tax 
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that the preparation of this companion piece to Ontario Succession 
Duties is well advanced. It is to be hoped that it will appear at an 
early date. 


Perhaps one may be permitted, in reviewing a book for a law 
school journal, to say something about the exorbitant price of legal 
texts from the standpoint of the student. I appreciate fully that 
Jameson on Ontario Succession Duties is intended primarily for the 
legal practitioner and it may be that $15.00 is not an unreasonable 
price to a practitioner. It certainly is not out of line with the price 
the practitioners have grown accustomed to pay in recent years for 
legal texts published in Canada. I hasten to add, too, that iin this 
instance the publisher was extremely generous in granting a discount 
to students well in excess of the ten percent normally granted. It 
may be that in a period of rising costs in every phase of book publi- 
cation and an extremely limited market that we, in Canada, can hope 
for no better than this. But I am appalled that a text of great value 
as a reference book in at least two courses on the law school cur- 
riculum should be beyond the reach of eighty percent of the students 
who might be expected to buy it. I refuse to believe that the students 
of this generation are any the less interested in book purchases than 
they were in former times. The disappearance of the book buying 
tradition in my opinion can be attributed directly to lack of sufficient 
funds. The annual cost of legal education per student is in the neigh- 
bourhood of $1,620.00 and second only to that of the medical schools, 
and yet the financial assistance available to law students is strikingly 
and deplorably lower than in any other discipline. 


And while we are at it let us not forget the bedevilled professional 
law teacher whose annual expenditures on necessary acquisitions to 
his library are or should be as high or higher than his brethern in the 
practicing profession but whose tax relief in this matter is absolutely 
nil. One wonders if it has ever occurred to the taxing authorities 
that a greater command of one’s field through wider reading may also 
be reflected in higher salaries and consequently in higher taxes. 


H. ALLAN LEAL, Q.C. 
Dean, Osgoode Hall Law School 


STARKE, J. G., An Introduction to International Law. Fourth edition. 
London: Butterworth & Co. (Publishers) Ltd., 1958. Pp. xxi, 467. 


This book is of great value for the prospective international official 
or the diplomatic recruit who may wish to obtain a clear and concise 
picture of international law. One should not expect, however, to find 
in it any consistent historical or philosophical approach to the law of 
Nations. The practical standpoint prevails throughout and the author 
himself takes pains, in his Preface, to make it clear that the book is 
addressed to “those who will have to deal with the subject in actual 
practice”. This, of course, restricts its usefulness but it certainly 
reflects, on the part of the author, a better appreciation of the actual 
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value of his book than was the case when, in the Preface of his first 
edition (1947), he addressed it to university students as well. As far 
as the latter are concerned, the book might come in handy as a sup- 
plement to the case method; however, there is no dearth of other 
treatises and manuals that will provide the student with more stimulat- 
ing thinking on the basic issues that confront us today. It would have 
been useful, for instance, to have the author’s thoughts on the fact 
that “new States (in particular the Afro-Asian group which held a 
Conference at Bandung . . .) have challenged certain of the basic 
principles of international law” (p. 12); likewise, it would have been 
of “practical” use, even in a book which purports to offer an Introduc- 
tion to International Law, to discuss at some length the implications 
of the Soviet approach to the State and the Law (although it must be 
admitted that most recent treatises leave this subject aside). How- 
ever, bearing in mind these limitations, it must be said that Mr. 
Starke’s Introduction justifies the description printed on the jacket, 
commending his “attractive style and lucid exposition”. He gives a 
concise yet accurate statement of the Law, although his conciseness 
may at times lead him to deal perfunctorily with major controversies, 
é.g., the international as against the national standard as a basis for 
State responsibility. 


This fourth edition brings the previous one (1954) up to date by 
dealing with questions that have arisen since that time. Among these, 
the rights of user of the Suez Canal subsequent to Egypt’s nationalisa- 
tion in 1956 are discussed, along with the closure of areas of the high 
seas for the purpose of thermonuclear experiments and the launching 
of artificial earth satellites. 


As to the nationalisation of the Suez Canal, the author puts for- 
ward a brief but convincing argument to the effect that the rights to 
use the Canal are not dependant on Egypt’s discretion, but are vested 
rights of an international character and he refers to a number of 
documents to support this view (p. 172). One would have wished that 
he had dealt in like manner with the problem of the closure of areas 
of the high seas for purposes of thermonuclear experiments (p. 211). 
Ten lines altogether are devoted to its presentation. The two opposing 
views, namely that such closures are a direct invasion of the freedom 
of the open sea or that, on the contrary, they are permissible as a 
reasonable measure of self-defence, are mentioned without further 
comment. The author might have given us his opinion or at least 
referred to some of the better articles on both sides of the issue.1 


The Anglo-Norwegian Fisheries Case? is re-assessed, in the light 
of the International Law Commission Report on the law of the sea 
(1956). The decision is still termed “revolutionary” (as in the previous 
edition), but we are told that, “since the Court pronounced judgment, 
there has been evidence in Great Britain of a current of opinion that 


1 £.g., Margolis, The Hydrogen Bomb Experiments and International Law, 
(1955), Yale L. J. 629; McDougal and Schlei, The Hydrogen Bomb Tests in 
Pers ive: Lawful Measures for Security (1955), 64 Yale L. J. 648. 

(1951), I.C.J. Reports, 116. 
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the principle of the three-mile limit should be dropped ‘in favour of a 
belt more in accordance with the modern economic requirements of 
States”. As the evidence for this current of opinion is said to be a 
letter published in the London Times on January 9, 1952, it seems 
that the decision of the Court should be considered quite conservative 
rather than revolutionary! 


All in all, Mr. Starke’s book is a welcome addition to the English 
literature on International Law. There exist many manuals or précis 
in other languages but very few in English and the present book, apart 
from a few lacunae already mentioned, fills this need very adequately. 


J.Y. MORIN * 


CHESHIRE, G. C. Modern Law of Real Property Eighth edition. 
London: Butterworth and Co. (Publishers) Ltd., 1958. 


The role of real property law as a training and discipline essential 
in the education of a lawyer much as Latin and Greek are essential 
background for the classical scholar has been fostered in the law 
schools by treating the subject as a history course, included in the cur- 
riculum more out of respect for the past and its institutions than for its 
relevance to contemporary conditions. Particularly in a Torrens 
system jurisdiction, the tendency has been to relegate real property 
law to obsolete status. Students have graduated from western law 
schools totally unaware of any relationship between their first year 
course on real property law and their second or third year course on 
the land titles acts, the dichotomy being so complete. 


Professor Laskin’s Cases and Notes on Land Law illustrates an 
approach to the study of real property which treats it as a vital sub- 
ject. The development of real property law is brought forward to the 
present day, and the rules are re-examined in the light of modern 
conditions. Viewing real property law as a vital subject developing 
in a Canadian context, what place may be assigned an English text 
book? 

In this reviewer’s opinion, historical background cannot profitably 
be taught by the case method considering the demands of the subject 
of land law and the time limited to its study. Able text books are in- 
dispensable for this purpose. In the search for such a book, some de- 
plore the reform legislation of 1925 which has burdened the modern 
English text book with material foreign to our system. However, this 
reviewer considers that the legislation of 1925 has enhanced rather 
than diminished the usefulness in a Canadian law school of a modern 
English text book on real property law. The writer of an English 
text is now required to treat pre-1925 law ‘in reduced proportions. 
When the historical law is thus reduced, and when the author is as 
gifted as G. C. Cheshire in the art of concise and interesting exposition, 
the result is a valuable introduction to land law in Canada. Nor are 
the post-1925 chapters a complete loss, for they offer the student a 


* Assistant-Professor, Faculty of Law, University of Montreal. 
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basis for comparative study. For example, one remarks the similarity 
of results achieved in England under the trust for sale in cases of co- 
ownership and in Alberta under the combined effect of the Torrens 
title and the provisions of the Devolution of Real Property Act, 
authorizing a personal representative to sell for purposes of distribu- 
tion. 


Turning to the latest edition of Cheshire’s Modern Law of Real 
Property, the author’s preface states the changes introduced. The 
law teacher may now ask his students to read the Introductory Note 
which opens the text feeling that the author is an ally at the critical 
moment when the student’s interest will either be aroused or squelch- 
ed. The Doctrine of the Estate is rewritten to further the student’s ap- 
preciation of the estate concept by providing a basis for comparison in 
the Roman doctrine of dominium and in the absolute ownership con- 
cept of personal property, and by dealing more explicitly with the role 
of the forms of action for the recovery of land. With respect to 
licences, the author’s new material reflects the reaction of recent 
years against the enlargement of equitable interests to include the 
contractual licence. 


A reorganization of material places the descriptive treatment of 
the strict settlement and trust for sale at the beginning of Book II, 
which deals with particular estates and interests in land, and defers 
the conveyancing aspects of the strict settlement and trust for sale to 
a latter part of the work. This reorganization will help the student to 
visualize the traditional framework upon which the variety of estates 
and interests in land are erected without the encumbrance of technical 
matters based on the legislation of 1925. 


In adapting an English text book on real property law to the 
Canadian scene, the reviewer makes no apology for ignoring the utility 
of the book to the practitioners. It is in the law school that the lawyer 
comes to grips with real property law as a whole. The text book 
which has been his staff through law school will remain his crutch 
in the practice of law. Cheshire’s Modern Law of Real Property will 
serve the profession in both capacities. 


A. R. THOMPSON * 


Cross, RUPERT, M.A., B.C.L. Evidence Butterworth & Co. Ltd., 158. 
514 pp. 


William Fallon, ‘The Great Mouthpiece”, is said to have explained 
his success simply—“I learned the rules of evidence.” This dis- 
closure may surprise many, but to the more knowledgeable it is a 
characteristic legal gloss—in this case, of his own dramatic flair, 
understanding of juries, and unrivalled resourcefulness. But to the 
apprentice advocate the law of evidence is not a gloss but an essential; 
he must acquire and disguise a mastery of those rules. 


* Professor, Faculty of Law, University of Alberta. 
1R.S.A, 
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In practice the law of evidence poses a special problem. In 
preparing for trial, substantive and procedural questions may be 
anticipated. But problems in the law of evidence depend on the 
course of the trial. Admissibility must be ruled on instantly. In 
adducing or objecting to the admission of evidence, failure to under- 
stand the issues involved may result in the loss of advantages which 
cannot be regained, either in the course of the trial or on appeal. 


Familiarity with the rules of evidence is gained by watching and 
participating in the conduct of trials. This is in itself of course 
incomplete, and must be supplemented by the obtaining of a knowl- 
edge of principles from a text. Of the various texts on the subject, 
Mr. Cross’s work is the most valuable to the student and beginner. 


In the preface to his book, Mr. Cross makes the following state- 
ment of intention: 


“In the preface to the first edition of his Law of Evidence, the 
late G. L. Phipson said that he had endeavoured to supply students 
and practitioners with a work which would take a middle place 
between ‘the admirable but extremely condensed Digest of Sir James 
Stephen, and that great repository of evidentiary law, Taylor on 
Evidence.’ Those words were written as long ago as 1892, and 
Phipson’s book now has claims to be regarded as the great English 
repository of evidentiary law. I realize therefore that I am flying 
high when I say that I hope to have supplied students and practitioners 
with a work which will take a middle place between those of Stephen 
and Phipson.” 


Mr. Cross is not “flying high’; His work is concise without 
being superficial. It is neither too lengthy to discourage the student 
nor too condensed to perplex him. 


Mr. Cross’s book should provide an excellent complement to 
McRae on Evidence. That standard Canadian work, though of 
unquestionable value, suffers from a defect which is perhaps an 
inevitable result of its method of exposition. I am referring to the 
author’s enunciation of principles by the reproduction of extracts from 
judicial pronouncements. This method produces a frequent loss of 
continuity, and the basic principles being discussed often fail to 
emerge clearly. This defect can be alleviated by a reading of Mr. 
Cross’s book, and the use of both works should enable the student 
to grasp basic principles and to acquaint himself with their application. 

There is little to be gained, in a review of this kind, in summar- 
izing the contents of the book. Brief mention might be made 
however, of certain portions of it which the student should find of 
particular value. 


The hearsay rule and the question of similar fact evidence are 
perhaps the most difficult of the major evidentiary problems which 
the beginner faces. Mr. Cross’s exposition of these matters is 
admirably lucid and thorough, and should remove much of the 
perplexity which surrounds them. In his treatment for example, of 
the rules relating to the use of similar fact evidence, he begins by 
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giving one of the clearest and most satisfactory statements of the 
principles involved which I have seen: 


“It may therefore be assumed that it is settled that evidence 
of a party’s misconduct on other occasions is admissible if it tends 
to rebut a defence that can fairly be said to be open to him, provided 
always that it is relevant for some reason other than its tendency 
to establish wrongdoing by proof of disposition without even referring 
to method. Due regard must nevertheless be had to what may be 
described as the state of the pleadings, for an admission may make 
all the difference. This is a truism so far as civil cases are con- 
cerned, but it is also valid with regard to criminal proceedings. As 
a rough generalization it may be said that there are three typical 
defences in relation to the latter. First, whether the crime was 
committed or not, it was not committed by the accused—the defence 
of mistaken identity; second, though the accused was present on the 
occasion under investigation, no crime was committed—the defence 
of innocent presence or association; thirdly, though the external 
events alleged by the prosecution occurred, the accused was not 
responsible for them, either because he did not cause them, or else 
because he lacked mens rea—the defences of accident and mistake. 
These defences are not mutually exclusive, but an indication that one 
or other of them will, or will not, be raised may affect the admissibility 
of misconduct on other occasions.” Mr. Cross then proceeds to give 
a very thorough outline of cases in which such evidence has been 
held to be admissible, grouped under various headings, as, for example, 
“Incidents in the transaction under investigation’, “Conduct of a 
highly repetitive, unique or continuing nature’, and so on. This 
results in, first, an understanding of the rule itself and its rationale, 
and secondly, on insight into the application of the rule in decided 
cases. 


In addition to these major topics, Mr. Cross’s book contains a 
good deal of valuable information upon subjects concerning which the 
beginner may encounter some difficulty finding material elsewhere. In 
this regard, his chapter entitled “The Course of Evidence’, is particu- 
larly useful, containing for example, material on the rule against self- 
serving evidence and the finality of answers to collateral questions. 


A valid test of the worth of any text is its usefulness to the 
practitioner as well as to the student. Mr. Cross’s exposition of 
theory should be of assistance to even the most experienced advocates. 
As the author states in his preface, “in nine cases out of ten, any 
advocate can say whether evidence is admissible or inadmissible, but 
he is frequently at a loss to explain why this should be so.” The 
counsel who has read and digested Mr. Cross’s book should have no 
reason to find discomforting the keenest judicial probings into his 
offer of, or objection to, evidence. 


Davin LYONS * 


* David Lyons of Osgoode Hall, Barrister-at-law. 











